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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1175
House Human Services Committee

O Conference Committee

Hearing Date January 13, 2003
Tape Number Side A _ Side B Meter #
1 X 096'906
1 X 46,8-55.5
l n N x 001 "1 1 t7
Committee Clerk Signature b
Minutes:

" ) Rep. Ekstrom appeared as prime sponsor in support of the bill with written testimony, as well as

copies of the statue and its provisions. Also attached is documentation from Birch Burdick, who

is the Cass County State’s Attorney. Rep. Ekstroin states that this bill rescinds Century Code

Section 12,1-20-10 which deals with Unlawful Cohabitation and that no has been charged with a
violation since 1938,

Discussion was made as to population of who might be living together, ex. senior citizens
because of social security laws and financial reasons and; in reference to the Supreme Court
deciston if this is in regards to someone not wanting to rent to an individual that is not married. It

was noted that this bill does not affect that previous statute.

No one more appeared in favor of this bill and no one appeared in opposition.
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Page 2

House Human Services Committee

Bill/Resolution Number HB 1175
~  Hearing Date January 13, 2003

L" Rep Potter wondered why we need this if the law is fairly unenforceable, as well as Rep, Weisz
being concerned with this changing how the courts deal with landlords that do not want to rent to
unmarried couples.

Discussion was also made in reference to the bill Rep. Kasper sponsored last session and if this
was addressing that, and that this bill does affect disabled people living together because of SSI
(Social Security Income), thay can’t afford not to,

Rep. Niemeier made a motion of DO PASS, seconded by Rep. Potter. Vote of 12-yes, 1-no,
0-absent. Rep. Niemeier will carry the bill.

Judy Roberts, the Human Services Intern gave explanation of the bill which talks about renting
and landlords rights where they added subsection 4 where nothing in this chapter prevents a

f‘\ peison from refusing to rent a dwelling to 2 unrelated individuals of opposite sex and who are

yr not married to each other.

Further discussion and comments on when did the court make a ruling that connected renting
and cohabitation, this being an unenforceable statute, the fines, concerns of this bill passing that
the issue of the rental would or could be challenged and defeated, with a possibility of taking this
to court and challenge it based on the fact that we removed the cohabitation issue, or the fact that
if they were of the same sex, they couldn’t be denied but if the opposite sex, they could be.

Rep. Neimeier noted that she doesn’t see the clear intent of these 2 things, and wants to know
where the clear intent is that says we did not address the cohabitation in the last session,

Rep. Price notes that we are considering two separate issues and that our intent is not in

the landlord rights area as we are only looking at the cohabitation area.
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Page 3
House Human Services Committee
Bill/Resolution Number HB 1175

| N Hearing Date January 13, 2003
‘- Rep Uglem asked if it would be best if it becomes a problem to address it in the rental section of

the law instead of here anyway? or is that not an option while we discuss this.

Discussion of Legislative intent and the committee's intent, proper protocol and wondered if the
Supreme Court took this into consideration, the rental property rights if we put our intent in the
minutes.
Rep. Pollert noted that he wanted to make sure that the rental property rights were still in place

- and if not, ihen he would want to make further discussion to change it,
Rep. Weisz had a concern with the fact that if we repeal this, that's the question that would

maybe con)i before the court. Did that then give clear intent that we intended to eliminate the

clarification part and maybe use it conceming rental, Because if they use it now, feels it should

777, beeliminated. Concerns of makiag it clear legislative intent.

| v Judy Roberts, Intern stated that subsection 4 will hold clear unless challenged.
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 117§
Senate Government and Veteran's Affairs Committee

Q Conference Committee

g
\

Hearing Date 03/07/03
Tape Number Side A Side B Meter #
Tape | X 04530

Committee Clerk Signature MQMN/‘

Minutes:

Senator Karen Krebsbach, Chairman opens HB 1175, Senator Fairfield is absent.
Representative Mary Eckstrom introduces bill (Testimony attached)

Senator Dever: On May 19th my wife and I will celebrate 25 years of marriage. Marriage is a
commitment, Children with them bring on a obligation. The best way to meet the obligation is to
h|onor the commitment. Vital Statistics gave me some numbers, in 1985 114 of every 1000 births

in ND were out of wedlock. In 2001 that rose to 278. I guess my qu‘estion is do you share my

- concem that the repeal of the cohabitation law will denigrate the institution of marriage by

legitimizing relationships.
Eckstrom: I too just celebrated 25 years of marriage. My children have all married. I am pleased

about that. I so think that represents the strong bond that we all provide. My point of removing
this from statue is not to denigrate marriage or the value of marriage. The problem is we have a

statue that is not viable, It makes these people criminals. You have college students sharing
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Senate Government and Veteran's Affairs Committes
Resolution Number HB 1175

Hearing Date 03/07/03

apartments, they do that for a variety of reasons, mostly economics. Unless you are going to
create a whole new section of police force this is not something you can prova, Even if there is
children you would have to prove they are living as man and wife. People may want to get a loan,
etc, We can't be stopped by the fact that we aro not married. They have not been anyone
convicted of this for decades,

Senator Dever: Do we by repealing this law legitimize the relationship?

Eckstrom; I dont’ believe erode marriage in anyway by taking the law of the books.

Senator Brown: to me it seems like an answer looking for a question. Why now after all these
years?

Eckstrom: Because of 2 separate incidences, there are inmates who for some reason has not
divorced there husband or wife. They have found out that their spouse has gone off and ended up
living with someone else. They in turn are jealous and try to get them convicted of this crime.
Senator Brown: I spoke to an attorney regarding this and he seemed to have thought this would
be unconstitutional to have this law,

Eckstrom: Even if it was declared unconstitutional, we would still have to take it off the books.
Senator Nelson: Define “notoﬁously”

Eckstrom: If you are living notoriously with someone else you then are not hiding it and
everyone else knows it.

Senator Dever: My concern is the children that result from a relationship with or without a

marriage, in a termination of the relationship. With cohabitation all it is a matter of someone

walking out the door.
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Senate Government and Veteran's Affairs Committee

Resolution Number HB 1175
Hearing Date 03/07/03

Eckstrom: | served on family law. We spent a lot of time on the supportive parent. You
obviously know who mom is but father can be a question, With our child support systems we are
insuring as much as we can that they have to be provided by both spouses,

Senator Krebsbach: Basically our law would allow people of opposite sex to live together is

they are not cohabiting?

Eckstrom: That is correct, If they are not having intimate relations they are free to live together
by today's law. The problem is we have to prove that they are having intimate relations in order
to prosecute this law.

Senator Nelson: this is under the sexual offenses section? So these 11,379 people, it would be
interesting to know how many are my age and older, because they are living together so they
don’t lose their social security checks, protection,etc.

Carol Two Eaglis, in support, They are a number of reasons to not get martied, and my

grandmother lived with someone and always told me what happens in her house is “none of my

business.”

Opposition

Representative Margaret Sitte, (Testimony attached)

Senator Brown: Why did this pass the house?

Sitte: I believe it was an ovetlook by a lot of people and by the time it was up it was to late.
Representative Pat Galvin: This bill slipped through the house with very little comment. I feel a
little guilty about not speaking up about this. I think there is something wrong with the word

cohabitation. Some tuning up of the bill may work but I do not want to see this repealed. I am

worries about the direction we a setting if we repeal this.
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or somewhere else in society that will take care of it
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ter listening to Rep, Eckstrom I can see where this law does almost nothing. But it
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me stigma. Until we find something else to replace it | think we should leave jt

there.
Sena :

tor Krebshach: What about same sex cohabitation?
Galvin: I guess I am old fashioned enough to not understand that
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1175
Senate Government and Veterans Affairs Committee
Q Conference Committee

Hearing Date 03/27/03
Tape Number Side A Side B Meter #
Tape 1 X 3350-4540
Committee Clerk Signature
Minutes:

Senator Karen Krebsbach, Chairman reopens HB 1175, All senators present.

Senator Wardner moves for a Do Not Pass

Senator Dever 2nd

Senator Nelson: There are 11,000 people living in this state that would be guilty of this and

about have of my constituents,

Senator Dever: It is obviously not been enforced but I feel there is a place for this bill.
Senator Nelson: We are not just talking about young people but old ones too.

If it is going to exist I don’t think it should be in this chapter of sexual assault,

Vote: 3 Yes 3 No

Senator Krebsbach: We talk about people not wearing seat belts, but they are prosecuted for
that. This is unenforceable and we are wasting court time trying to prosecute them, I think the

morality does not belong in the books it belongs in our religion and society in general. ¥
¢
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Senate Government and Veterans Affairs Committee

Bill/Resolution Number HB 11758
m Hearing Date 03/27/03

Seaator Dever: I agree but some people look to our law for that,
Seaator Nelson moves for a Do pass

Senator Fairfield 2nd

3 Yes 3 No

Senator Dever moves for 2 no recommendation

Senator Wardner 2nd

6 Yes 0 No

Carrier : Senator Dever
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
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Committee
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HB 1175: Government and Veterans Affairs Committee (Sen. Krebsbach, Chalrman ?
recommends BE PLACED ON THE CALENDAR WITHOUT RECOMMEND
s__eYEAs 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1175 was placed on the
ourteenth order on the calendar.
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HB 1175 Unlawful Cohabitation

ND House / Human Services Committee
Fort Union Room / Chair Clara Sue Price
January 13, 2003

Good Morning, I am Representative Mary Ekstrom from District 11 in Fargo.
Madame Chair and Members of the Human Services Committee, I am here to

introduce HB 1175 for your consideration.

HB 1175 rescinds Century Code Section 12.1-20-10 which deals with Unlawful

Cohabitation, I have provided you with copies of the statute and its provisions.

In my discussions with my State’s Attorney in Cass County and others in the
State, it is clear that this law is unenforceable and should be removed from the
code. I have included the documentation from Birch Burdick in your packet.

No one has been charged with a violation since 1938. According to the 2000
Census, there are 11,379 citizens who indicated that they are living with an
unmarried partner here in North Dakota,

I don’t believe, however, that this is a question of morality. Rather it is
abridgement of the implied freedom of association protected the First
Amendment of the U.S. Constitution. The first amendment allows us to freely
associate with anyone as long as you are not involved in criminal activity.

I would request that give a DO PASS to House Bill 1175. I would be happy to
answer any of your questions.
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ary and sense, Staie v, Hart, 30
N.D. 368, 152 N.W, 672 (1015),

Information Sufficient.
In an information charging the crime of
sdultery it was not necessary to allege that

12.1:30-10, Unlawful cohabitation. A person is guilty of a class B'
misdemeanor if he or she lives openly and notoriously with & person of thef
opposite sex as a married couple without being married to the other persofi(:

Under a chun;p of cohabitation, the sh W
each other, but .
cumatantinl evidence. State v. Hoffnan,
N.D. 810, 282 N.W. 407 (1938), .

Collateral References.
Fornication €= 1 ot seq,; Lewdness -

Sourcet S.L. 1078, ¢h. "17, ¢ 1.
DECISIONS UNDER PRIOR LAW

B rose i o ananly and notoriously
& prosecy open ous
living and cohabl together as husbhand
and wife, without being married, It was not
necessary that the living together should be
more open and notorious than the living to
gother of a married couple, but it should have
:lnrhkon of the same %ulity. State v.

offiman, 68 N.D. 610, 282 N.W. 407 (19388),

The tarms “open” and “openly” meant un-
disguised and uncontealed as opposed to hid-
den and secret; the term “notoriously” meant
mnﬂy known, & a matter of common
xnowledge In the community where the de-
:mnmmmwmum:xmm;

usband e" merely mean vin’ .
tarcourse with ench other the same as hus-
and wifs would have. State v. Hoffinan,
D, 810, 282 N.W. 407 (1938),

1

12.1-20-11. Incest. A person who intermarries, cohabits, or engage
in a sexual act with another person related to him within a degre¢ oE
consanguinity within which marriages are declared incestuous and void b}
section 14-03-03, knowing such other person to be within said degreés

Adultery o= 1 ot v K
' g .A‘n. ur, 24, mw, and Fornleation,
808G, TR

2 0J.8, Adultery, § 1 ¢t seq. "
Mistaken bellef in existence, validity, eyl
effect of divoros or separation ss defense to "
prosecution for adultary, 66 AL.R.2d 918,

Revarsal of divorce decres: cohabitation ugt’
der marriage contracted after divores dt:&
as adullery, whare decres is later reversed,
M Valdley o saints aching m«z‘
fornication criminal offenss, 41 A R:ﬁ‘ -

1388,

had to

seq,

2 Am. Jur. 2d, Adultery and Forni

§ 1etseq.

87 CJ.8. Fornication, § 1 et neq.; 83 0

Lewdniess, § 1

Mistaken bellef in existence, validity; dg
effoct of divorce or separation as defenss i
prosscution for unlawful cohabitation; SE

ALR.24 918

Validity of statute making adultery axf
fornication criminal offenss, 41 ALRSG

1338,

relationship, is guilty of a class C felony.
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* Joruny 12, 2003

State’s Attorney
Rep. Mary Ekstrom
ND State Legislature

Buch B Bismarck, ND
Assistant State’s Re: House Blll No. 1178

Aftorneyst  ear Rep. Ekstrom:

Mark R, Boening

Beett M. Shasky | have had an opportunity to review the referenced legislation which
Wade L. Webb proposes to repeal N.D.C.C. §12.1-20-10 (unlawful cohabitation). The
Tracy ] Peter existing statute makes it a criminal act for a person to live "openly and

Lori S, Mickelion notoriously" with someone of the opposite sex "as a married couple"

Lisa K. McEvens
Trent W. Mahler without being married.

Asson G, Bist | offer herein no comment on cohabitation as a moral issue. However, |

will share some information | have reviewed on cohabitation as a
. Vietim/Witness criminal issue. While that review may nct have been exhaustive in
] Coordinators: scope, | believe it is a fair reflection of the matter in North Dakota law.

Brenda Olson-Whay . Almost all the reported legal cases referencing

Debbie Tibtatowski cohabitation relate to its impact on family law matters or
"fair housing", not as a crime. The only reported
appellate case arising from a criminal trial for cohabitation

Check Division/ dates from 1938. State v. Hoffman, 282 N.W.407.
Restitution:
Linda Workin . The North Dakota Supreme Court recognizes that while a
Charlotte Johnson prosecutor may exercise great discretion in initiating

prosecutions, there are some limits on that discretion.
Qlsen v. Koppy, 1999 ND 87. In Qlsen, the Supreme
Court found that & prosecutor was not required to charge
an alleged cohabitation based upon the facts of that case,

11 Nt,?g,"sﬁ;‘ft South but referenced a 1902 case in saying that prosecutors
Fargo, North Dakota 58108 may not categorically refuse to prosecute one kind of
me, such as cohabitation. However, the North Dakota
Supreme Court alsc acknowledges there is a "neag
PH: 701-241-5850 universal" lack of enforcement of cohabitation laws.
Fax: 701-241.5838 Baker v. Baker, 1997 ND 135.

. The Supreme Court in Baker goes on to say in a footnote
that the U.S. Bureau of the Census (1996) reported that
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. within the U.8. in 1970 there were 523,000 unmarried
:uples of the opposite sex sharing the same housshold,
v compared to 44,598,000 married couples. By 1965 the
\ number of unmarried couples increased more than 700%
to 3,668,000 while married couples increased "barely
23%" to 54,937,000.

From my quick review of the U.S. Census data for 2000, it
appears there are 11,379 "unmarried partners” living
together in North Dakota (copy attached). | have not
reviewed any analysis of those numbers. While | assume
not all of those peopie would be in violation of the
cohabitation law, | would guess a great percentage of
them may well be. (Note: The North Dakota data is very
consistent, as a percentage of the state's population, with
menationaldata(oopy attached).)

This information is provided as a general background to help inform
your ongoing discussions of the referenced legisiation.

Yours tmly,

Birch P. Burdick
Cass County State's Attorney

Encl.: as stated
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625 N.W.2d 35!
2001 ND 81
(Clte as: 625 N.W.2d 551)

c
Supreme Court of North Dakota.

NORTH DAKOTA FAIR HOUSING COUNCIL,
INC., Plaintiff and ifaut,
Robert Ray Kippen, and Patricia Yvonne Kippen,
Plalntiffs,

v.
David I’B‘mksomad Mui{ Peterson, Defendants
oes,
North Dakota Fair H Council, Inc,, Plaintift,
Robert Ray Kippen, and Patricia Yvonne Kippen,
Plaintiffs and Appellants,

v.
David Peterson and Mary Petetson, Defendants and
Appellecs.

Nos. 20000130, 20000197,
May 1, 2001,

Unmaried prospective tenants and a nonprofit
advocacy organization brought

housing
discriminatory housing action against landlords who

~=—,  refused to rent property to tenants because they
j  were unmarried and seeking

to unlawfully cohabit.
After dismissing organization for lack of standing,
the District Court, Cass County, East Central
Judicial District, Ralph R. Erickson, J., grauted
landlords' motion for summary judgment.
Prospective tenants appealed. The Supreme Court,
Sandstrom, J., held that landlords' refusat to rent to
unmarried couple seeking to cohabit did not violate
Human Rights Act.

Affirmed.
Kapsner, ., filed a dissenting opinion.

_ West Headnotes

[1] Appesl and Error €=842(1)
30k842(1) Most Cited Cases

Question of statutory intsrpretation is a question of
law, fully reviewable on appeal,

[2) Statutes €158
361k158 Most Cited Cases

LGTSOF H‘ur;u}

Page 2 of 19

Page |

Repeal of a statute by implication is not favored.

53] Statutes €521903)
61k219(3) Most Cited Cases

In interpreting a statute, longstanding admiils
interpretations :n given deference, frusive

[4] Courts €99
106k89 Most Cited Cases

(4] Statutes €218
361k218 Mos: v ited Cases

[4] Statutes €219(5)
361k219(5) Most Cited Cases

Attomey genenal's opinions and federal court
decisions interpreting statutes are given deference if
they are persuasive,

5] Statutes €198
361k188 Most Cited Cases

In ascertaining legislative intent, the court looks
first to the words used in the statute, giving them
t!wh'!:lnln, ordinary, and commonly understood
meaning.

(6] Statutes €=212.5
361k212.5 Most Cited Cases

In codification or recodification, the presumption is
that no change in the law was intended, absent a
clear legislative intent to the contrary.

(7] Marriage €2
253k2 Most Cited Cases

Based on various versions that reiterated statute,
Supreme Court would presume the legislature did
not intend a change to the cohabitation law. NDCC
12.1- 20-10.

[8) Adultery €2
19k2 Most Cited Cases

[8] Bigamy €2
55k2 Most Cited Cases

(8] Incest €7
207k7 Most Cited Cases
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[8] Lewtness €2
236k2 Most Cited Cases

(8] Prostitution €2
J16k2 Most Cited Cases

decriminalized all

ties for adultery, bigamy, prostitution, or
notwithstanding the consent of the parties.
ch lz.l-m. ]2.1-20—10, 12.1"20'1]'
12.1-20-13, 12.1-29-03,
{9] Marriage €2
253k2 Most Cited Cases

Recodification of cohabitation statute was not
intended to retain the statuie only as an antifraud
provision; although the minutes of the interim
committee clearly reflected one committee member
would have preferred to retain only an antifraud
prohibition, entire legislative history showed
interim committee deleted antifraud language from
section, and Senate Judiciary Committee was told
the statute would "continue to prohibit unlawful
cohabitation." NDCC 12.1-20-10.

(10} Civil Rights €131
78k131 Most Cited Cases

Landlords’ refusing to rent to an unmarried couple
becsuse they were seeking to cohabit did not violate
the discriminatory housing practices provision of
the Human Rights Act. NDCC 12,1-20-10; NDCC

14-02.4-12 (Repealed).

[11] Statutes €142
361k142 Most Cited Cases

"Implied amendment" is an act which purports to be
independent of, but which in substance alters,
modifies, or adds to a prior act.

[12] Statutes €140
361k140 Most Cited Cases

To be effective, an amendment of a prior act
ordinarily must be expressed. :

(13] Statutes €142
361k142 Most Cited Cases
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[13] Statutes ©158
361k158 Most Cited Cases

Amendments by implication, like ng:ah
implication, are not favored and will not uphea
in doubtful cases.

[14] Statutes €5223.2(.5)
361k223.2(.5) Most Cited Cases

Statutes relating to the same subject matter shall be
construed together and should be harmonized, if
possible, to give meaningful effect to each, without
rendering one or the other useless,

ysg Statutes €2223,2(1.1)
61k223.2(1,1) Most Cited Cases

Cohabitation statute and ‘he discritninatory housing
provision of the Human Rights Act are harmonized
by recognizing that the cohabitation statute
regulates conduct, not status, NDCC 12.1-20-10;
NDCC 14-7".4-12 (Repealed).

[16] Civil Rights €=131
78k131 Most Cited Cases

While it is unlawful to openly and notoriously live
together as husband and wife without being married
and io denty housing based on a petson's status with
respect to marriage, it is not unlawful to deny
housing to0 an unmarried couple seeking to openly
and notoriously live together as husband and wife.
NDCC 12.1-20-10; NDCC 14-02.4-12 (Repealed).

[17] Statutes €219(5)
361k219(S) Most Cited Cases

Attorney General's opinions interpreting statutes

guide state officers until superseded by judicial
opinions, :

[18] Statutes €=219(5)
361k219(5) Most Cited Cases

Although not binding upon the courts, an Attomney
General's official opinion nonetheless has tmportant
bearing on the construction and interpretation of a
statute.

(19] Statutes €=21%(9)
361k219(5) Most Cited Cases
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2001 ND 81
(Clite as: 625 N.W.,2d 551)

Official opinion of the Attomey General construing
and interpreting a statute is especially persuasive
when subsequent leglslative action appears to
confirm the opinion.

[20] Marriage €2
253k2 Most Cited Cases

In light of five completed biennial legislative
sessions and defeat of measure to

grester weight to construction of cohabitation
statuto and Attomey Genenal's opinion. NDCC
14-02.4-12 (Repealed).

[21] Courts €=97(1)
106k97(1) Most Cited Cases

Federal court decision that refusal to rent to a
couple seeking to cohabit is not a d
practice was entitled to respect. NDCC 14-02.4-12

(Repealed).

*583 Edwin W.F. Dyer III, Dyer & Summens, P.C,,
Bismarck, ND, and Christopher Brancart (argued),
Brancart & Brancart, Pescadero, CA, for plaintiffs
and appellants.

Jack G. Marcil (argued) and Timothy G. Richard,
Fargo, ND, for defendants and appellees.

SANDSTROM, Justice,

(1 1] In 1999, an unmarried couple tried to rent
from David and Mary Peterson. The Petersons
refused because the unmarried couple were seeking
to cohabit. The North Dakota Fair Housing
Council ("Housing Council”) and Robert and
Patricia Kippen—the unmarried couple, who had
since maried—-sued, claiming housing
discrimination in violation of the North Dakota
Human Rights Act. They appesl the summary
judgment dismissing their claims, We affirm,
concluding the Petersons lawfully refused to reant to
the unmarried couple seeking to cohabit,

Page 4 of 19

Page 3

[Y 2] On March 8, 1999, Robert Kippen and
Patricia DePoe tried to rent a house or duplex from
the Petersons. The Petersons refused because the
couplr was unmarried and seeking to unlawfully
cohabit. *S54 In April 1999, the couple married.
On August 26, 1999, the North Dakota Fair
Housing Council, s nonprofit corporstion, and the
Kippens sued the Petersons, alleging housing
discrimination in violation of N.D.C.C. ch, 14-02.4,
the North Dakota Human Rights Act.

[ 3] The Petersons moved to dismiss the Housing
Council for lack of standing, arguing the Housing
Counci! was not an " person” eatitled to
relief under the housing statute, The district court
granted the motion, holding the Housing Counci
lacked standing under the North Dakota H

Rights Act and holding it was not a real party
interest. The Housing Council appealed from
dismissal, arguing it is an aggrieved party and has
standing to sue the Petersons.

(1 4] Subsequent to the dismissal of the Housing
Council, the district court dismissed the Kippens'
cleim by summary judgment. The district coust
granted summary judgment In favor of the
Petersons, concluding no genuine issue of material
fact existed, North Dakota public policy disfavored
cohabitation, and, based on the North Dakots
Human Rights Act and North Dakota's cohabitation
statute, the Petersons were entitled to deny the
Kippens housing, [FN1] The Kippens appesled,
arguing the district court misinterpreted North
Dakota law.

[—%

?55

. FN1. The dissent concludes the Petersons
and the district coun presumed the
Kippens were  cohabiting,  because
insufficient evidence existed to establish
the Kippens' conduct amounted to
cohabitation. Since the outset ofthis
litigation, the Kippens have conceded they
were cohabiting. In thelr complaint and in
their first amended complaint, the Kippens
alleged, “At all times relevant to this
action, {the Kippens] were cohabitating
[sic] as an unmamied coupie.” In their
depositions, the Kippens acknowledged
living together and having sex together at
the time they sought housing from the
Petersons, The dissent, at § 57, says,
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*The record does not contain evidence
sufficient to show the Kippens committed
unlawful cohabitation.” Contrary to the
dissent's conclusion, the district court did
not presums the Kippens cohabited, but
rather accepted the pleadings, depositions,
and record evidence as required by our
rules and csses. Se¢e N.DR.Civ.P. 56(c)
(summary judgment may be rendered
based on the plesdings, depositions,
answers 1o {nterrogatories, or other record
evidence). By suuuthg the dimiﬂf:
court was presumptuous in accepting
Kippens' concession, the dissent has
misconceived the facts and our clearly
announced  standard  for  summary
judgment. Id; ses also Swemson v.
Raumin, 1998 ND 150, § 8, 583 NW.2d
102 (summary judgment is proper “if no
dispute exists as to either the material facts
or the inferences to be drawn from
undisputed facts, or if resolving factual
disputes would not alter the results*),

[§ 5) The Housing Council's and the Kippens'
appeals were timely. The district court had
jurisdiction under N.D.CC. § 27-05-06. This
Court has jurisdiction under N.D. Const. art. VI, § 6
» llld NlDCC'CI ’ 28"27’01‘

u

{11 [ 6] We are asked to decide whether refusing
to rent to an unmaried couple because they are
to cohabit violstes the discriminatory
housing practices provision of the North Dakota
Human Rights Act, NND.CC. § 14« 02.4-12. The
question is one of statutory interpretation, a
question of law, fully reviewable on appeal
Gregory v. North Dakota Workers Comp. Bureay,
1998 ND 94, §26, 578 N.W.2d 101.

{1 7] North Dskota Century Code § 12.1-20-10

provides:
Unlawful cohabitation. A person is guilty of a
class B misdemeanor f he or she lives openly and
notoriously with & person of the opposite sex as a
married couple without being married to the other

petson.
#8588 (4 8) The pertinent human rights statute in

;

effect at the time of the alleged violation, North
DakouiMCentury Code § 14-02.4-12 (199%), [FN2]
provided:

FN2, The provisions are now found at
N.D.C.C. §§ 14-02.5-02 and 14-02.5-07.

Discriminatory housing practices by owner or
agent. It is a discriminatory ce for an
owner of rights to housing or real property or the
ownei's agent or a person acting under court
order, deed or trust, or will to:

1. Refuse to transfer an interest in real propesty
or housing accommodation to & person because of
race, color, religion, sex, national origin, age,
physical or mentsl dissbility, or status with
respect to marrisge or public assistance;

2, Discriminate a person in the termu,
conditions, or privileges of the transfer of an
interest in  real ' or  housing
accommodation because of race, color, religion,
sex, national origin, age, physical or mental
disability, or status with respect to marriage or
public assistance; or

3. Indicate or publicize that the transfer of an
Interest in real propertty or housing
accommodation by persons is unwelcome,
objectionable, not acceptable, or not solicited
because of a cular race, color, religion, sex,
national origin, age, physical or mental disability,
or status with respect to marriage or public
assistance.

A

[J 9] We have not previously addressed the
relationship between N.D.C.C. §§ 12,1-20-10 and
14-02.4-12, The issue, however, has been addressed
in a formal attorney genersl's opinion and in two
federal district court opinions. We begin with a
review of the history of the legisiation,

(1 10] North Dakota has prohibited unlawful
cohabitation since statehood. (FN3] 1890 N.D.
Sess, Laws ch, 91, § 16. The provision, as codified
in 189S, see ND.F.C. ch. 28, § 7171 (189%),
remained essentially unchanged until the 1970s:
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(Cite ass 625 N.W.2d 551)
FN3. Cohabitation was 1lso prohibited in
Dakots Tmit:;y. According to the Laws
of Dakota, 1862-63, Criminal Code, Ch,

10§ 4;

D§E
i
2
H
g
it
38

opposite sex without being married to such

person, is guilty of s misdemeanor and shall be
by im t in the county jail

not less than th

or by a fine of not less than one hundreddolhri
nor move than five hundred dollars.
N.D.C.C. § 12-22-12 (1960).

2

(Y 11] The 1971 legislative assembly provided for
an interim committee to draft a new criminal code.
1971 N.D. Sess. Laws, HC.R. 3050, The interim
committee considered whether to recommend repeal
of the prohibition on unlawful cohabitation, One
member argued for keeping a prohibition to prevent
fraud. See Mivues of Interim Comm. on Judiciary
"B* 12 (July 20-21, 1972) (noting Rep. Hilleboe's
belief the statute should be retained with emphasis
on fraud). A interim committee draft on
unlawful cohabitation *$86 contained a prohibition
if the conduct was "with intent to defrud another or
others of money or property,” but that language was
omitted from the committee's recommendation.
See Minutes of Interim Comm. on Judiciary "B" 8§

(Aug. 24-25, 1972) (noting altemative fraud
Ianguage).
[ 12) Because sexusl offenses were a

controversial portion of the proposed new criminal
code, alternative provisions were submitted to the
1973 legislature in three separate bills. All three
bills contain the same language on unlawful
cohabitation with the exception that one alternative

I
5

i

Page 6 of 19

Page $

would have mede the offense a Class A
misdemeanor instead of a Class B misdemeanor,
See A Hornbook to the North Dakota Criminal
Code, 50 N.D, L.Rev. 639, 742 (1974) (identifying
the altemative bills: S.B.2047, S.B.2048, and
$.B.2049). Testifying before the 1973 legislature,
Professor Thomas Lockney, who had been a
member of the interim comm said:
All three alternatives comtinue to prohibit
unlawful cohabitation. Under Alternative 1, the
penalty is for a Class A misdemeanor; under 2
and 3 a Class B misdemennor.
Hearing on S.B.2047, S.B.2048, and 5.B.2049
Befors the House Judiciary Comm., 43rd N.D.
Legis. Sess. (Jan. 17, 1973) (testimony of Thomas
M. Lockney, Attorney-st-Law). The new criminal
code was approved by the 1973 legisiature, with a
delayed effective date of July 1, 1975, 1973 N.D.
Sess. Laws chs. 116, 117; see aiso A Hornbook to
;l;c zqrtﬁ)Dakom Criminal Code, S0 N.D. L.Rev.
9 .

3

(Y 13] The 1983 legislature adopted the North
Dakots Human Rights Act. 1983 N.D. Sess. Laws
ch. 173, ‘The legislativo history reflects no
discussion of the cohabitation statute,

4

[¥ i4] The issue of a claimed conflict between the
cohabitation statute and the Human Rights Act was
presented to the attormey general in 1990. In a
formal opinion, the attorney general wrote:
N.D.C.C. § 14-02,4-12 provides, in part:
14-02.4-12, Discriminatory housing practices by
owner or agent. It is discriminatory practice for
an owner of rights to housing or res| property or
the owner's agent or a person acting under couit
order, deed or trust, or will to:
1. Refuse to transfer an interest in real property
or housing accommodation to a person because
of race, color, religion, sex, national origin, age,
physical or mental handicap, or status with
respect to marriage or public assistance;
(Emphasis supplied.) However, N.D.CC. §
12.1-20-10 prohibits unmamied persons of the
opposite sex from openly living together as a
married couple. The North Dakota Supreme
Court has not ruled on the apparent conflict
between N.D.C.C. §§ 14-02.4-12's protection of a
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625 N.w.2d 551

'

2001ND8I
(Cite ast 625 N.W.24 $51)

person’s right to housing notwithstanding the
person's marital status, and N.D.C.C. § 12,1-20-10
's prohibition against allowing unmarried couples
to live as a married couple. However, there has
been similar litigation in other states whose laws
ibit both cohabitation and discriminatory
practices based on marital statutes. In
MoF v, Elma Country Club, 26 Wash.App.
146 [195), 613 P.2d 146 (1980), the court he
that, notwithstanding s statute prohibiting
discrimination based upon marital status, a
country club could refuse to admit to membership
an unmarried woman cohabiting with & man, Jd
at 152, The cowrt's *557 holding was based
upon the fact the statute prohibiting cohabitation
was not repesled when the discrimination statute
was enacted, This fact the court said "would
vitiate any argument that the legislature intended
‘marital status’ discrimination to include
discrimination on the basis of a couple's unwed
cohabitation.” Id. at 150.
As in the McFadden case, N.D.C.C, § 12.1-20-10
was not repealed when ND.C.C. § 14-02.4-12
was onacted. Thus, the continuing existence of
the unlswful cohabitation statute after the
enactment of N.D.C.C. § 14-024-12 vitiates "any
argument that the legislature intended ‘marital
status' discrimination to include discrimination on
the basis of a couple's unwed cohabitation.”
McFadden st 150,
Additionally, where there is a conflict between
two statutes, the particular provision will control
the general so that effect can be given to both
statutes. N.D.C.C. § 1-02-07. In this conflict
N.D.C.C. § 12.1- 20-10 regulates one particular
activity, unmarried cohabitation. N.D.C.C. §
14.24-12 on the other hand, regulates several
bases for discrimination. Consequently, the
conflict is resolved by applying the terms of
NaD'CnCn 6 lz.t“zo‘lo to ﬂ“s SMOH.
Therefore, it Is my opinion that it is not an
unlawful discriminatory practice under N.D.C.C, §
14-024-12 to discriminate two
individuals who chose to cohabit together without
being married,
Attomey General's Opinion 90-12 (1990),

)

5

{1 15) 1a 1991, House Bill 1403, a measure to
repeal the cohabitation statute, was introduced, with
the legisiator who had requested the 1990 attorney

Page 7 of 19

Page 6

g

genersl's opinion as the sponsor, S|
testifled, "As you will see, the Attomey General'
Opinion of May 7, 1990 found that it was not
unlawful discriminatory practice under N.D.C.
14-02.4-12 to refuse to rent housing to
persons of the opposite sex who desire to li
together." Hearing on H.B. 1403 Before the Hous
Judiciary Comm., 52nd N.D. Legis. Sess. (Jan. 22,
1991) (testimony of Judy L. DeMers, District 17-18
House Representative). Also contained in the
legislative history of House Bill 1403 are copies of
Attomney General's Opinion 90-12 and copies of the
relevant statutes, The House of Representatives
defeated the bill by a vote of 27 yeas and 78 nayes.

6

(Y 16] In 1999, the United States District Court
for North Dakota decided a case involving the
alleged conflict between the cohabitstion statute
and the Human Rights Act and concluded it was not
unlawful to refuse to rent to an unmarried couple
seeking to cohabit:
On May 7, 1990, the Office of the Attorney
General for the State of North Dakota issued an
opinion to State Representative Judy L. DeMers
on the question of whether it is an unlawful
discriminatory practice under N.D.Cent.Code §
14-02.4-12 to refuse to rent housing to unmarried
persons of the opposite sex who desire to live
together as a married couple in light of the
prohibition such cohabitation under
N.D.Cent.Code § 12.1-20-10. See 1990 N.D. Op.
Atty. Gen. 43. The Attomey General determined
that such a refusal was not an unlawful
discriminatory practice, /d
*The Supreme Court of North Dakota has held
that an Attomey General's opinion has the force
and effect of law until a contrary ruling by a
court. That court has further held that opinions of
an Attomey General are ‘entitled to respect,’ *S58
and a court should follow them if 'they are
persuasive! " Fargo Women's  Health
Organization, et al. v. Schafer, et ol., 18 F.3d
526, 530 (8th Cir.1994) (citations omitted), In
this case, the opinion is highly persuasive, and s
consistent with an independent analysis of the
question presented. Foremost for comsideration
is the fact that N.D.Cent.Code § 12.1.20-10 was
not repealed when N.D.Cent.Code § 14-024- 12
was enscted in 1983; nor was it repesled in 1995
when the discriminatory housing practices statute

&
Ba
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(Clte ns: 625 N, W.24 S51)

was last amended mad reenacted, ite che
issuance of the Attorney General's op in
1990, Additionally, when recently preseated
with the opportunity to speak to the "public
policy/morality isue® of N.D.Cent.Code §
12.120-10, the North Dakota S ¢ Court
declined to address it See C v. Cermak,
“9 Nowtzd 2”, 2'5““ (Nle 1997)0
These statutes can be construed .., 50 that effect
may be given to both provisions..." Ses
N.D.Cent.Code § 1-02-07. The conflict between
the two provisions is not irreconcilable because
the statutes can be harmonized to provide an
interpretation that gives effect to both provisions.
The phrase “stais with respect to marriage”
contained within N.D.Cent.Code § 14-02.4- 12 is
not rendered mesningless by application of the
language of the unlawful cohabitation statute to
exciude unmairied, opposits sex cohabitators
[sic). The statute will still Iste sgainst several
discriminatory based on status

dliogutions of the ‘pafh In pasgaphs 18

of the p 8

through 21 and 27 through 30 have failed to state
8 claim upon which relief can be graated with
regard to plaintifs' claims of discrimination
based on status with respect tu mamiage
contained in parmgraphs 91(A), (B) & (C) of their
complaint and said claims shail be dismissed to
the extent they allege such discrimination.

North Dakota Falr Housing Council, Inc. v.

Haider, No, A1-98-077 (D.N.D,1999).

7

17] In 2000, the United States District Court
North Dakots decided & suit similar to this one
brought by the Housing Council. North Dakota
Fair Housing Councll v. Woeste, No, A1-99-116
(D.N.D.2000), The federal court, anatyzing North
Dakota law and distinguishing federal cases relied
on by the Housing Council, concluded the Housing
Council lacked standing to sue under the North
Dakota Human Rights Act,

]

g=

{Y 18) The District Court in this case considered
the foregoing history and the plain wording of the
statutes in deciding to dismiss the claims of the
Housing Counci! and the Kippens,

Page 8 of 19

Page7

{2J(3){4) 1§ 19]) With th
we tumn to the

§
to
each provision. ND.CC. § 1-02-07. by
implication is not favored. Tharoldson v.
Unsatisfied Fund, 225 N.W.2d 39, 45
(N.D.1974) (citing Sands' Sutherland $
Construction, Vol, 1A, § 22,13, at 139 and 149 (.
ed.  1972)). Longstanding*389  administrative
are given deference. Delorme v.
North Dakota Dep't of Human Services, 492
N.W.2d 585, S87(N.D.1992). Attrrney general's

" opinions and federal court decisions are given

deference if they are persussive, Werlinger v.
Champion Hedlthcare Corp., 1999 ND 173, § 47,
598 N.w.2d 820,

c

[f 20] We now consider the meaning of the
cohabitation statute and the meaning of the Human
Rights Act discriminstory housing practices
provision.

1

{1 21) The cohabitation statute was smended to its
present form in 1973, effective in 197S. North
Dakota's cohsbitation statute, NND.C.C. § 12.1-
20-10, states:
A person is guilty of s class B misdemeanor if he
or she lives openly and notoriously with a person
of the opposite sex as a married couple without
being married to the cther person,
The 1973 amendment of the statute removed the
language “cohabits as husband or wife” and added
"lives openly and notoriously with a person of the
opposite sex as a married couple." See State v.
Hoffman, 68 N.D. 610, 282 N.W. 407 (1938)
(detailing the pre-1973 statute),

(f 22] Varying definitions of cohabitation exist.
The 1996 editlon of MerriamWebster's Dictionary
of Law defines cohabit as "to live together as a

o o e st e 4t
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married couple or in the manner of a marmied

17
?
i

Skogmo,
N.W.2d 749, 765 (N.D.1966)
enforcement does not result in a

(citations omitted),

[51 (1 23] "In ascertaining legislative intent, we
look first to the words used in the statute, giving
them their plain, ordinary, and commonly
understood meaning." Dowville v. Pembina County
Water Resource Districi, 2000 ND 124, 1 9, 612
N.W.2d 270 (citations omitted). "When s statute is
clear and unsmbiguous on its face, we will not
disregard the letter of the statute under the pretext
of pursuing its spirit, because the legisiative intent
is presumed clear from the face of the statute." /d
(citimg N.D.C.C. § 1.02-05; Lawrence v. North
Dakota Workers Comp. Bureay, 2000 ND 60, §
19, 608 N.W.2d 254),

[6)(7] (] 24] In codification or recodification, the
presumption is that no change in the law was
intended, absent a clear legislative intent to the
contrary. See Evanson v. Wigen, 221 N.W.2d 648,
654 (N.D.1974) (a simple change in diction or
phraseology--absent a clear, legislative intent to the
contrary--is presumed to be a change "for purposs
of clarity rather than for a change in meaning")
(quoting 50 Am.Jur. Statutes § 445). This Court
has stated:

*860 Usually & revision of statutes simply {terates

Page 9 of 19

quotstions omitted). Therefore, we presume the
legislature did not intend a change to the
cohabitation law

(8] [§ 25] The Housing Council asserts that North
Deakota has decriminalized all sexual relations
smong consenting adults, The assertion s
contradicted by the cohabitation statute as well as
the criminal penalties for adultery, bigamy,
prostitution, or incest, notwithstanding the consent
of the parties. N.D.C.C. §§ 12.1-20-09, 12.1-20-13,
12.1-29-03, 12,1-20-11.

b

[9) [1 26] The Housing Council snd the Kippens
argue the 1973 recodification of the cohabitation
statute was intended to retain the statute only as an
antifraud provision. Although the minutes of the
interim committee clearly reflect that one member
of the committee would have preferred to retain
only an antifrsud prohibition, the entire legislative
histo.y shows the interim committee deleted the
antifraud langusge from the section, and the 1973
Senate Judiciary Committee was told the statute
would “continue to prohibit unlawful cohabitation."
Hearing on SB 2047, S.B.2048, and S.B.2049
Before the House Judiciary Comm., 43rd N.D.
Legls. Sess, (Jan, 17, 1973) (testimony of Thomas
M. Lockney, Attomey-at-Law).

2

[10] [ 27]) At issue is the term “status with
respect to marriage,” which is undefined under the
Human Rights Act. Analyzing other definitions
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(Cite as: 625 N.W.24 851) 3
under North Dakota law, the district court 3
concluded the "Legisiature intended the phrase to
mean being married, single, separated or divorced.” {1 32] We seek to interpret our statutes with & "
goal of giving effect to each. N.D.C.C. § 1-02-07. i
{¥ 28] The Housing Council and the Ki Implied repeal is not favored. Tharaldson v. '.
argue “status with to marriage* is simple: a Unsatisfied Judgment Fund, 225 N.W.2d 39, 45 ;
zmon is either or not married, Although (N.D.1974). ;
is unlawful to deny housing based solely on ;
whether a person is or Is not muried, the relevant [§ 33) Statutes are to be liberally construed “with !
inquiry is whether a person is divorced, widowed, a view to effecting its objects and to )
or separated, rather tnon simply married or justice.” N.D.C.C. § 1-02-01. The of the
unmarried. ) North Dakota Human Rights Act is “to prohibit
discrimination ... and to deter those who aid, abet, :
[¥ 29] The Petersons argue that although It is true or iniuce discrimination or coerce othen to
that under the discriminatory housing provision a discriminate.” N.D.C.C. § 14-02.4-01, Criminal {’
person cannot be discriminsted against because of statutes are intended to vindicate public norms, to |
marital status, the Kippens were denied housing not give fair waming of prohibited conduct, to prescribe
because they were single, but because they were penalties commensurate with the seriousness of the :
unmarried and were seeking to live together as if offense, and to effectuste other defined purposes. ;
they were married. A review of the cohabitation N.D.CC. § 12.1-01-02, ;
statute evidences this point. ;
[1 34) When the legislature enacted the Human
(1 30) Numerous courts have addressed language Rights Act, it is presumed to have known of the *
similar to “status with respect to muriage,” the existing criminal cohabitation statute. We have said, :
language at issue here. Those courts disagree *The legisiature will not be held to have changed & 3
regarding the appropriste weight to give to words law it did not have under consideration while ;~
with an import similar to "status with respect to enacting a later law, unless the terms of the i
marisge” In McCready v. Hofflus, 222 subsequent act are so inconsistent with the |
Mich.App. 210, 564 N.W.2d 493, 495-96 (1997), provisions of the prior law that they cannot stand ;I
the court differentiated martial status from conduct together." Birst v. Samstead 493 N.W.2d 690, 694
by concluding the term “marital status” was (N.D.1992) (citing Tharaldsom v. Unsatisfied
legislatively  intended *S61 to  prohibit Judgment Fund, 223 N.W.2d 39, 45 (N.D.1974)).
discrimination "based on whether a person is
married” (quoting AMiller v. C.A. Muer Corp., 420 {11](12]{13] [§ 35] In essence, by suggesting the
Mich. 358, 362 N.W.2d 650 (1984)), Human Rights Actrequires that housing be provided
regardless of compliance with the criminal code, the
[Y 31] The Wisconsin Supreme Court has also Housing Council and the Kippens are asking us to
concluded refusal to rent to unmasried tenants who repeal or to give new meaning to the cohabitation
choose to live together is based on conduct rather statute. We are then confronted with the
than status. See Counly of Dare v. Norman, 174 well-established rule precluding amendment or
Wis.2d 683, 497 N.W.2d 714 (1993). On the other repeal of legislation by implication. /d,
hand, Alasks, Massachusetts, and California have An implied amendment is an act which purports
concluded refusal to rent to unmarried cohabitants to be independent of, but which in substance
is based upon status rather than conduct, See Smith alters, modifies, or adds to a prior act. To be
v. Foir Employment & Howusing Comm’n, 12 Cal4th effective, an amendment of a prior act ordinarily
1143, 51 CalRptr.2d 700, 913 D.2d 909 (1996), must be expressed. Amendments by implication,
cert. denled, 521 US, 1129, 117 S.Ct. 2531, 138 like repeals by implication, are not favored and
L.Ed2d 1031 (1997); anner v. Anchorage will not be upheld in doubtfu) cases.
Equal Rights Comm'n 374 P.2d 274 (Alaska 1994), 1d o 694-95 (citstions omitted). In North
cert. denied, 513 US. 979, 115 S.Ct. 460, 130 Dakota, there is "an established presumption" ;
L.Ed.2d 368 (1994); Attorney General v. Desilets, against amending or repealing 8 piece of legisiation i
418 Mass, 316, 636 N.E.2d 233 (1994), by implication. /d. at 695 (citation omitted). ‘
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4 36) Coupled with the "presumption against general's opinions and follow them when we find
upu{gormgeglsluion,wom.to them persuasive." Holmgren v. North Dakota

?

statutes passed by

loaishtun and givc them full effect” /d (citing
N.D.CC, § 1:02- 07). "Siatutes relating to the
same subject matter shall be construed together and
should harmonized, if possible, to give

effect to each, without rendering one or
the other useless.” *$62 /d (quoting Westman v,
North Dakota Workers Comp. Bureau, 459 N.W.2d
540, 541 (N.D.19%0)).

[15] {Y 37) The cohabitation statute and the
discriminatory housing provision are harmonized by
recognizing that the cohabitation statute regulates
conduct, not status, The opposite interpretation
would render the prohibition against cohabitation
mesningless.

(16) [§ 38) Like Michigan, Wisconsin, and
we conclude these two provisions may
be harmonized while still giving each of them full
effect. NDC.C. § 1-02-07. It is unlawful to
openly and notoriously live together as husband and
wife without being married. It is unlawful to deny
housing based on a person's status with respect to
marriage (i.e, married, single, divorced, widowed,
or separated), It is not unlawful to deny housing to
an unmamied couple secking to openly and
notoriously live together as husband and wife,

[ 39] In addition, where there is a conflict
between two statutes, the particular provision will
control the general so that effect can be given to
both statutes, N.D.CC. § 1-02-07, In this claimed
conflict, ND.CC. § 12.1-20-10 regulates one

activity, unmamried cohabitation.
N.D.C.C. § 14-02.4-12, on the other hand, regulates
several buses for discrimination. The terms of the
more specific statute, N.D.C.C. § 12.1- 20-10,
prevail,

D

[17) [§ 40] Although we are not bound by
attormney general's opinions interpreting statutes, we
will follow theis if they are persuasive, Werlinger v.
Champion Healthcare Corp.,, 1999 ND 173, § 47,
598 N.W.2d 820 (citing United Hospital v.
D'Annunzio, 514 NW.2d 681, 685 (N.D.1994);
State v. Bailke, 489 N.W.2d 589, 593 (N.D.1992)).
We give ‘“respectful attention to the attorney

Workers Comp, Bureou, 455 N.W.2d 200 204
(N.D.1990). Attomey general's m

state officers until superseded ial Iniou
Werlinger, 1999 ND 173, ¢ 47 598 NW.2d 820
(citing State ex rel. Johmm v, Bahr 74 N.D. 244,
259,21 N.W.2d 38, 364 (1948)).

[1 41] The attomey general's opinion is supported

by the legislative history of the two statutes and

specifically addresses the conflict between them.

Attomey General's Opinion 90-12 concluded:
N.D.C.C. § 12.1.20-10 was not repesled when
N.D.CC. § 14-024-12 was enacted. Thus, the
continuing existence of the unlawful cohabitation
statute after the enactment of N.D.C.C. §
14-02,4-12 vitiatos “"any argument that the
legislature intended 'marital status' discrimination
to include discrimination on the basis of a
couple's unwed cohabitation.”

(Citation omitted).

[18)[19] [Y 42] Although not binding upon the
courts, “"an Attomey General's official opinion
nonetheless  has portant bearing on the
construction and interpretation of a statute.”
Hughes v. State Farm Mut. Awto. Ins. Co., 236
N.W.2d 870, 876 (N.D.1975) (citing 2A Suthetland
Statutory Construction § 49.05, p. 240; Walker v.
Wellenman, 143 N.W.2d 689, 691 (N.D.1966)).
“Such official opinion of the Attomey General is

especiatly persuasive when subsequent legislative
action appears to confirm the opinion." /d

[ 43] Since the attorney general's opinion was
published in 1990, the legisiature completed five
biennisl sessions and at least once considered
repealing the cohabitation statute, In 1991, a
measure to repeal the cohabitation statute, House
Bill 1403, was introduced, presented with the *563
Attomey General's opinion, and defeated. It is
clear the legislatwve was aware of the alleged
statutory conflict.

[20] [1 44] In light of the five completed biennial
legislative sessions and the defeat of the measure to
repeal the cohabitstion statute, the legislature has
impliedly approved the attomey general's opinion,
The implied approval gives even greater weight to
the construction of the cohabiwation statute and the
attorney general's opinion, See Horst v. Guy, 219
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N.W2d 133,

zmmmm
“‘ v‘

641, 202 N.W. 411

[21] [1 43] A

159-60 (N.D.1974);
table

Walker v.
NW.2d 689, 694 (N.D.1966);
Life Assurance Socy, 68 N.D,
, 418-16 (1938).

respect,

federal district court decision

North Dakota Fair Housing
Hdb’ NO- Al-93~077, 7". (D.N.DJ’”).

(Y 48] The federal court decision Is entitled to

Page 12 of 19

Page I}

Councll, Inc. v.

I

. ln:zlchammuwisnotbhﬂin;m (Y 49] Under the words of the statute, the rules of
i North Dakots courts. We will, however, respect » ststutory  construction, and the legislative,
’ federal district coust opinion if it is persuasive and administrative, and judicial history, we conclude it
based upon sound ressoning. is not an unlawful discriminstory practice under
o 46 Citing 1990 North Dakots A NDCC. § 14-024-12 to refuse to rent to
] C [} ots persons seeking to cohsbit. Summary

s opinion md a federal court decision Judgment was therefore appropriate. [FN5)

interpreting this issue, the district court concluded

1983; nor was

the Attomey

that refusing to reat to a couple seeking to cohabit is
not a discriminatory
General's Opinion

Additionally, when recently presented with the
i to to

See A

%0.12 (1990); North Dakoly

it repesled in 1995 when the

discriminstory housing practices statute was last
smended and reenacted, despite the issuance of

General's opinion in 1990,

‘ Fair Housing Commcll, Inc. v. Haider, No. to prove the Kippeas guilty of uniawful
: A 1-98-077 (D.N.D.1999). cohabitation. The Kippens did not raise
the argument and did not dispute the fact,

[§ 47) The Haider court cited Attomey General The issue before us is not whether the

Opinion 90-12 as “highly persuasive” and entitled Kippens could have been successfully

to respect. Further, the court stated: prosecuted for the crime of unlawful

Fovemost for considerstion is the fact that N.D, cohabitation, but whether the legisiature

Cent.Code § 12.1.20-10 was not repealed when intended to prohibit lsndlords from

N.D. Cent.Code § 14-02.4-12 was enacted in refusing to rent to unmarried couples

*564 (1 50) If we were to assume the Housing
Council would have standing to coutest the

opportunity the “public Petersons’ actions, summary judgment would

: policy/morality iswe" of N.D. Cent.Code § equally apply to dispose of the Housing Council's

| 12.1-20- 10, the North Dakota Supreme Court alleged claim. Because, as s matter of law, there is
: declined to address it. See Cermat v. Cermak no issue of material fact in this cass, we need not
569 N.W.2d 280, 285-86 (N.D.1997). address the argument that the Housing Council

These statutes can be construed “... so that effect
muy be given to both provisions..." See N.D,
Cent.Code § 10207, The conflict between the
two provisions is not irreconcilable because the

statutes can be harmonized to provide an

interpretation that gives effect to both provisions,
The phrase "status with
contained within ND, Cent.Code § 14-02.4- 12 is

to marrisge”

not rendered meaningless by application of the

language of the untawful cobabitation statute to

exclude unmamied, oppos
[sic]. The statute will still regulate agsinst several

ite sex cohabitators

discriminatory housing practices based on status
with respect to marriage,

-----

would have

standing. See State v.Evans, 1999 ND
70, § 17, 593 N.W.2d 336 ("we need not consider
questions, the answers to which are not necessary to
the determination of an appeal").

v
(Y 51] The judgments of the district court are
affirmed.

[Y 52) VANDE WALLE, C.J, NEUMANN and
MARING, JJ., concur.
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(Cite ast 628 N.W.2d 551)

KAPSNER, Justice, dissenting,

ﬁ53]mhdhﬁ££?mﬁawudof
summary ent against ppens umes,
without evidence, their cmdwtp'::olaud
NaDcCoCo ’ ’2-1"20'10. on h u"' Of ﬂl‘h‘

admission of inteat to live together while
unmaried, and because the district court erred
under NNDR.CIv.P. 12 and 17 in dismissing the

"Housing Council for lack of standing and as not &

real party in interest, I respectfully dissent,
|

[ 54] The legislative history clearly evinces mn
intent that N.D.CC. § 12,1-20-10, prohibiting
unlawful cohabitation, should not be repealed,

notw its potential conflict with the
foomer North Dakots Human Rights Act
("NDHRA"), N.DC.C. § 14-024-12, which

prohibited housing discrimination on the basis of

ent in favor of the
Petersons despite the existence of a genuine issue of
material fact that Kippens' conduct violated §
12.1-20-10. The Petersons presumed the Kippens
were unlawfully cobabiting based on their marital
status, and by granting summary judgment, the
district court asks us to make the same presumption
that the Kippens' conduct violated the cohabitation
statute based only on their admission of intent to
live together while unmarried.

A

[ S55] Summary judgment is appropriate for
resolving a controversy without a trial only if the
evidence shows there is no genuine issue as to any
material fact, or the inferences to be drawn from
undisputed material facts, and if the evidence shows
a party is entitled to judgment as a matter of law,
Mandan Educ. Ass'nv. Mandan Pub. Sch. Dist. No.
1, 2000 ND 92, § 6, 610 N.W.2d 64; see also

E
;
2=
§

H

Page 13 of 19

Page 12

N.DR.Civ.P, 56(c). The evidence presented must
be viewed in the light most favorable to the party
opposing the motion, who must be given the beneflt
of all favorable *S6S inferences which

can be drawn from the evidence, Mandan, at { 6.

2
8
8
g
E"'.
3
5
g
4

(citing Liberty Lobby, st 254, 106 S.Ct, 2505).

[Y 57] The record does not contain evidence
sufficient to show the Kippens committed unlawful
cohabitation, Therefore, the mere existence of the
cohabitation statute is an insufficient basis for
awsarding summary judgment on the asserted
grounds that the refusal to remt was not
discrimination.

B

(1 58] Based on the legisiative history, chronicled
by the majority, I do not dispute the district court's
conclusion that cohabitation is conduct rather than
status, However, I take issue with the fact that both
the Petersons and the district court have presumed
Kippens' unlawful conduct based only on their
unmarried status, According to the Kippens'
Separate Statement of Material Facts not in Genuine
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Dispute, which the District Court lso found to be 60) Although the plaintiffs' complaint stated,
the Kippens were living together and “At all times relevant to this action, [the Kippens)
were not married at the time Robert Kippen called were cohabitating [sic] as an unmarried couple,”
the Petersons to sbout renting housing nevertheless, there was still an issue in dispute
When receiving calls inquiring sbout rental whether they would be openly and notoriously
s Peterson had the regulsr peactice of living as & masried couple, as proscribed under the
who would be occupying the property and of unlswiul cohabitastion statute. As the majority
informing callers the Petersons would not rent to an concedes, "Varying definitions of cohabitation
unmairied cohabiting couple because of the North exist.” The Petersons cannot presume the Kippens
Dakots cohabitstion law. When Robert Kippen were planning to violats the unlawful cohabitation
spokse to Mary Peterson, he said he was interested in statute without evidence they were planning to
dnmﬂmﬁyuﬂhmdhhﬂmwmldh "live{ ) openly and notoriously with a person of the
living Hobert Kippen made no opposite sex as a murried couple without being
representation they were married. In reply, Mary married to the other person.” Ses N.D.C.C. §
Peterson told Robert Kippen that the Petersons 12,1-20.10 Mu&l’mhndnowimm
would not be able to rent to him becsuse he was Kippens would be violating the statute, but rather
cohabiting with his flancee. Thus, from the mere she presumed the Kippens' unlawful conduct simply
fact that Robert Kippen admitted his intent to ﬁ'omtheirunmuﬂodmmdmhpmmptzn
occupy an apartment with his flancee, Mary is discrimination based on “status with to
Peterson concluded the Kippens intended to marrisge” within the meaning of former ND.C.C. §
cohabit, but there is insufficient 14-02.4-12
widmuamhdoﬂ:mléni;;pmcouldbe 61 In
prosecuted for unlawfully co . (1 61] In awarding Jjudgment against the
{1 59 Under NDCC. § 12.1-20-10, unlawful of cohabitstion in Baker v. Baker, 1997 ND 138,
cohiabitation is defined as “liv[ing) openly and 13, 566 N.W.2d 806, In Bak:~ we stated
mutual ussumption of

§
2
|
z

Ofg

community, See *S66Svate v.
610, 612, 282N.W. 407, 409 (1938). Neither d
Muary Peterson have proof that the Kippens wou
be living "ss a marmied couple," which is »
requirement of violsting § 12.1-20-10. Rather,
Muary presumed the Kippens' conduct was
uniawful simply on the basis of their "status with
respect to mamisge." See ND.C.C. § 14-02.4-12
(1995). Therefore, the district court erroneously
granted summary judgment because there is a
genuine issue as to material facts establishing that
the Kippens actually were or would be unlawfully
cohabiting. Ses N.DR.CIv.P. 56(c) (rendering
summary judgment “if the pleadings, depositions,
answers to | ries, and admissions on file,
together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that
any party is entitled to a judgment as a matter of
law").

E&

viointion of North Dakota law.” However, Robert
plainly admitted to Mary
that he planned to violate all the elements of the
cohabitation statute. See¢ /v re Esiate of Stanton,
472 N.W.2d 741, 746 (N.D.1991) (stating summary

Jjudgment (s only proper when s party fails to raise
even a reasonable inference of the existence of an

element essential to the party's claim and on which
that party will bear the burden of proof at trial); see
also ND.C.C. § 12.1-20-10 (criminalizing openly
and notoriously living with a person of the opposite
sex as & married coupie without being married to
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the other person), its dismissal of the Housing Council.
[1 62] The district courts award of summary A .
judgment (s premature, as there was no evidence ;
that the Kippens would be *living as s mamied (Y 64] Pursuant to0 N.D.R.Civ.P. 12, the Petersons ,
filed s motion with the district court for an order ’

couple,” {.e., that would be mutually assuming
marital rigits, P Ao obligations usually

dismissing with prejudice the Housing Council aad

manifested by mamied people, including but not its cause of action “on the basis that (the Housing
nocessarily dependent on sexual relations. Council] does not have standing to maintain this ;
Baker, 1997 ND 135, { 13, 566 N.W.2d 806. The action under [the former] N.D.C.C. § 14.02.4-19..." E
standards for granting & summary *567 judgment do The former § 14.02.4-19 specified who may bring a z
not permit the trial court to conclude the Petersons civil action to enforce the former NDHRA: "Any
were making & decision based on conduct violating person claiming to be aggrieved by a g
N.D.CCC. § 12.1-20-10, Therefors, | would reverse mhﬁohﬁm of this chapter with regard to z
the summary judgment. or public accommodations or services may é

!

n

[§ 63) The district court granted Petersons’ motion
to dismiss the Housing Council, under Rules 12 and
17, NDR.Civ.P,, on the grounds that the Housing
Council iscked standing to sue, under the former
N.D.CC. § 14-02.4-12, and is not & real party in
interest. After a discussiot of legisiative history,
the district court found the legislative intent

person aggriev
inatory housing practice, Guided by our
opinion in Shark v. US. West Communications, inc.,
545 NW.2d 194 (N.D.1996), the district court
opined that “"standing Is dependent upon a truly

t claim,” but the Housing Council's
“eatire claim ., is dependent upon alleged
violations of [the Kippens'] rights.” The district
court found the Kippens are the real parties in
interest, the Housing Council's claims of personal
loss are actually derivative of Kippens' claims, and
the Council’s injuries based on its role of citizens'
watchdog group are "entirely voluntarily assumed.”
The district court concluded the Housing Council
“failed to cstablish that it has a real interest in the
litigation that is not dependent upon the claims of
injury by third persons” and thus has no personal
right or interest violated and, under these
circumstances, lacks standing to pursue a claim in

non-profit corporation”; thus, the Housing Council
is a person within the meaning of § 14-02.4- 02(11).
The Housing Council alleged in its first amended
complaint that the Petersons' alleged discriminatory
caused the Council to suffe
injuries in the form of economic losses in staff pay
for investigations and in the inability to undertake
other efforts to end unlawful housing practices.
The Council also alleged injury to its ability to carry
out its p and to serve the public in its effort to

:

important social, professional, business, economic,
and political benefits of associstions that arise from
living in a community where persons reside
regardless of marital status.

*568 [ 65] Our seminal case on standing is Staze
v. Corpenter, 301 N.W.2d 106, 107 (N.D.1980), in
which a two-pronged test was established to
determine whether a litigant has alleged such a

stake in the outcome of the controversy as
to justify the exercise of ths court's remedial powers

their own name. However, the district court erred in to decide the merits of the dispute, [FN6] First, the
dismissing the Housing Council under Rules 12 and litigant must have suffered some threatened or
17, ND.RCiv.P,, as the Housing Council alleged actual injury resulting from the putatively illegal
independent and flegally cognizable injuries action. /d (citing Linda RS. v. Richard D, 410

sufficient to withstand a motion to dismiss on the
pleadings, The district court’s reliasnce on Shark
does not support the court’s analysis underpinning

US. 614, 617, 93 S.Ct. 1146, 35 L.Ed2d 536
(1973)). Second, the asserted harm must not be a
generalized grievance shared by all or & large class
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of oitizens, that is, the litigant generally must assert State v. Hagerty, 1998 ND 122, § 10, 580 N.W.2d
his or her own legal rights and interests and cannot 139 (stating a counterclaim defendant had standing

rest a clalm to relief on the legal rights and interests
of third parties. /d (citing Warth v. Seldin, 422
8987. )‘)”.L‘”' 98 S.Ct. 2197, ::ly L‘md kLX)

$)). Litigants may assert own
constitutional rights, unless they can present
weighty countervailing policies, Hovet v. Hebron
Pub. Sch. Dist,, 419 N.W.2d 189, 193 (N.D.1988),

FN6. C Lyjan v. Defenders of

Wildiife, 504 U.S, $55, 36061, 112 S.Ct.
2130, 119 LEd2d 351 (1992)
(establishing the “irreducible constitutional

to challenge the authority of special assistant
sttorneys general, who were retained by the
Attomney ?cnm! and State enﬁduuﬂmd«
contingent fee agreements, to prosecute litigation
against the counterciaim defendant).

[§ 67] Our standing test in the administrative
context differs from the test set out in
Carpenter, 301 N.W.2d st 107, but sheds light on
the meaning of * * Our administrative
standing inquiry was developed in the case of /n re
Application of Bank of Rhams, 231 N.W2d 801,
806-08 (N.D.1975), because standing is necessary

minimum of standing” containg three for judicial review through appeal of an
clements: (1) the plaintiff must have administrative order. Faced with an issue of who
suffered an injury in fact, an invasion of a was & proper party to seek review on appesl of an
legally protected interest which is codcrete administrative decision, we expressly noted, "We
and perticularized snd actual or imminent, should not and do not place a narow or limited
not conjectural or hypodietical; (2) the construction upon the appropriate statutory
injury must be causally connected to the provisions goverming who may be s party for
compisined-of conduct, that is, the injury of appeal or *569 review. The law on
must be fairly tracesble to the challenged developed by earlier case law which was
action of the defendant and not the result narrow and limited has been severely criticized....”
of mn independent action of some third Id at 806. We explained that former N.D.C.C.
party who is not before the court; and (3) it 28-32:14 provided, “{Alny party before an
must be likely, rather than merely administrative agency who is aggrieved by the
speculative, that the injury will be decision” may request a rehearing, and we defined
redressod by a favorable decision), "party aggrieved" as "one whose right has been
directly and Injuriously affected by action of court.”
Rhame, at 807-08. We specifically stated: "Any
[1 66] Previously, we have concluded a utility doubt on the nuestion of standing involving a

company had no standing to advance tribal
sovereign rights of self-govenment for alleged
unlawful interference with the tribe's interests, /n re
Application of Otter Tall Power Co.,, 451 N.W.2d
98, 97 (N.D.1990); see also Swanson v. N.D.
Workers Comp, Bureau, 553 N.W.2d 209, 212
(N.D.1996) (determining a clalmant lacked standing
to challenge the Bureau's alleged lack of a
statutorily required peer review system for
determining reasonableness of fees and payment
denials for unjustified treatments, because under the
statute only or health care provioers could
appesl adverse Bureau decisions regarding fee
reasonableness and payment denials); Stare v,
Tibor, 373 NW.2d 879, 880-81 (N.D.1985)
(concluding a criminal defendant had no standing to
raise a vagueness challenge to a criminal statute,
because he did not demonstrate the statute was
vague as applied to his own conduct). But see

decision by administrative body should
resolved in fav. r of permitting the exercise of

right of appeal by any person aggrieved in fact."

c¥g

8
standing test for administrative appeals: "[Alny
person who is directly interested in the proceedings
before an administrative agency[,] who msy be
factually aggrieved by the decision of the agency,
and who participates in the proceeding bifore such
agency, is a 'party’ to any proceedings for the
y:rpom of taking an appeal from the d[e]cision.”

(Y 68) Under this three-part analysis, we have
denied standing when litigants were not aggrieved
in fact, Shark v. US. West Communications, Inc.,
545 N.W.2d 194, 200 (N.D.1996). Shark sppealed
an administrative approval of the sale and transfer
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of telephone exchanges by U.S, West to cooperative
and independent telephone companies. Id at 195,
We denied standing to Shark because he was not
factually aggrieved, since he was a customer of a
telephone exchange which was not being transferred
amd did "not how he will suffer

aggrieved, and s nominal, formal, or technical
intevest in the action will not suffice).

[1 69] Conversely, we have concluded parties did
have standing tu appeal sdministrative decisions
upon proof they hurdied the three-part test and were
factualty ed. In re Juran & Moody, Inc.,
2000 ND 136, 1 21, 613 N.W.2d 503; see also
Trinity Med. Ctr. v. ND. Bd of Nwsing 399
N.W.2d 838, 836-38 (N.D.1987) (sllowing nursing
school operators to challenge the constitutionality
of a statute and administrative rules granting
authority to the nursing board to discontinue
nursing programs, after finding that affidavits
alleging injury from the rules were sufficient to
withstand a motion to dismiss).

[f 70] The Housing Council has alleged a
personal stake in the outcome and sctual injuries in
fact, concrete and particularized, not remote or
speculative. The Housing Council supported thelr
allegations by relying on Havens Realty Corp. v.
Coleman, 458 U.S, 363, 379, 102 S.Ct. 1114, 71
L.Ed.2d 214 (1982), which reversed the dismissal
of housing discrimination claims by a similar fair
housing council, explicitly *$70 holding the council

alleged an injury in fact sufficient to meet standing
as an aggrieved person under the foederal Fair
Housing Act. In Havens, the housing council
claimed thoy had been "frustrated by ... racial
steering practices in its efforts to assist equal access
to housing through

more than simply a setback to the organization's
abstract soclal interests.” Id (citation omitted); see
also Cent. Ala. Fair Housing Ctr., Inc. v. Lowder
Realty Co., Inc,, 236 F.3d 629, 640 (11th Cir.2000)
(noting a majority of circuits have concluded, based
on Havens, that a fair housin may
recover in its own right for the diversion of its
resources to combat housing discrimination under
federal legislation).

(§ 71} Here, the district court distinguished its
ruling from the broad reach of Havens based on the
legisiative intent of the United States Congress “to
exercise jurisdiction under the Federal Fair Housing
Act to the fullest extent allowable....” This is not a
distinction. The e legisiative intent under
this state's Human ts Act in effect at the time in
question was “to prohibit discriminstion on the
basis of ... status with regard to mamriage” and “to
prevent and eliminate discrimination In ... housing."
ND.CC. § 14-024-01. The Housing Council's
allegations are very similar to those alleged in
Havens. See Havens, 455 U.S. at 372, 102 S.Ct.
1114 (stating the housing council must asllege a
distinct and palpsble injury resulting from the
discriminatory conduct), see also Carpenmter, 301
N.W.2d at 107 (conferring standing when litigants
*have suffered some threstened or actual injury
resulting from the putatively illegal action* snd the
harm must not be 8 generslized grievance shared by
all or a large class of citizens). The Housing
Council has alleged actual injuries, not =
ﬁ‘enmlized grievance and not resting on righty and
iterests of third parties, by claiming the Petersons'

discriminatory practices frustrated the Council's
efforts and sbility to pursue its mission and
to eliminate unlawful discrimination and

forced the Council to devote significant resources to
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counteract the discriminatory conduct, See Shark,
545 N.W.2d at 200 (requiring allegations of either
gaining or losing something, In order to establish a
personal stako In the controversy, rather than a

generalized grievance).

[1 72] The district court erred in relying on Shark,
545 NW2d at 198, to conclude the Housing
Council's “entire claim ... is dependent upon slleged
violations of other people[’])s rights" and that
without the Kippens the Housing Council would
have only a theoretical claim of injury. Rather,

¢
£
g
=g
g
'
1
3

At the pleading stage, general factual allegations
of injury resulting from the defendant's conduct
may suffice [for purposes of establishing
, for on a motion to dismiss, we
"presumfe] that general allegations embrace those
specific fucts that are nucessary to support the
claim.” In response to a summary judgment
motion, however, the plaintiff can no longer rest
on such "mere allegations,” but must "set forth”
affidavit or other evidence “specific
facts,"which for pwposes of the summary
Jjudgment motion will be taken to be true. And at
the final stage, those facts (if controverted) must

be ”supportedn adequat?ly by the evidence

Lujan v. Defenders of Wildlife, 504 U.S. 555, 561,
112 S.Ct, 2130, 119 L.Ed.2d 35t (1992) (citations

omitted).

Page 18 of 19
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(Y 74] In another housing discrimination case, the
United States Court of Appeals for the TLird Clrouit
noted the “critical distinction” between examining
allegations in the context of a motion to dismiss for
Iack of standing versus in the context of a motion
for summary judgment. Fair Howsing Council of
Suburban Phil v. M News ,
141 F.3d 71, 76 (34 Cir.1998). The Thid C

hous

and were

newspaper
to prove s palpable, demonstrable injury to the
council's activities, /d at 78,

[Y 75] Here, the Housing Council has alleged
actual injuries, similar to those in Havens, and thus
sufficient to survive a motion to dismiss under Rule
12, The litigation was not at the summary
judgment stage, which would require "something
more than these naked allegations.” See
Montgomery Newspapers, 141 F.3d at 76; see also
N.D. Fair Housing Council, inc. v. Woests, Civ.
No. A1-99-116 (D.N.D.2000) (stating allegations of
an injury in fact are sufficient to survive a motion to
dismiss under Havens, but "something more would
be required to withstand a motion for summary
Judgment”); Alexander v. Riga, 208 F.3d 419, 427
n. 4 (3d Cir.2000) (holding a fair housing council
was an aggrieved person and had standing when it
alleged it conducted a prelitigation investigation
Including fair housing testing, stopped everything
else and devoted all aftention to this case, and
diverted resources to investigate and to counter the
discriminatory conduct); Spann v. Colonial
Village, Inc, 899 F.2d 24, 27-29 (D.C.Cir.1990)
(upholding standing for a fair housing council that
devoted resources to investigating housing
discrimination, which also necessitated increased
educational efforts to counteract, and stating, "Like
the organization in Havens, [the fair housing
council] must ultimstely prove at trial that the
defendants’ illegal actions actually caused them to
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suffer the alleged Injuries before they will be educationsl and outreach activities, These direct ?

entitled to judicial relief."). injuries, if proven, would give the Housing Council
a real, actual, material, or substantial {nterest in this
(Y 76) Because the Housing Council has alleged it action, not a mere nominal connection, as the
has suffered actual injuries in fact resulting from the Council is seeking recovery for its own injuries.
Petersons' asserted *572 lllegal discrimination, and
the injuries are not s generalized grievance but 111
direct injuries to the Council's resources, the district v
court erred in dismissing the Council for lack of ummmwmekmww
standing under Rule 12, The reasoning in Rhame, on the existence of the criminal statute
231 N.W2d at 8308, remains unchanged: “Any dealing with unlawful cohabitation. The record is
doubt on the question of standing .. should be insufficient to apply that statute as a matter of luw
resolved in favor of ... sny aggrieved in fact" as the basis for the decision. | note the 2001
mm.mmmd«mm Legisiative Assembly has passed a statute which,
N.D.R.Civ.P. when it becomes effective, will deal directly with
rental decisions like the one made by the Petersons.
B House Bill 1448 provides: "A new subsection to
section 14- 02.5-02 of the 1999 Supplement to the
{1 77] The district court also erred in concluding North Dakota Century Code is created and enacted
the Housing Council was not a real party in interest as follows: Nothing in this chapter [N.D.C.C. ch. !
under N.D.R.Civ.P. 17(a), which provides: 14-02.5, Housing Discrimination) prevents a person {
Every action must be prosecuted in the name of from refusing to rent a dwelling to two unrelated
the real party in interest.. No action may be individuals of opposite gender who are not married
dismissed on the ground that it is not prosecuted to each other. H.B. 1448 (March 27, 2001) |
in the name of the real party [n interest until a However, our review of this case must be based on
reasonable time has been allowed after the the law in effect at the time the csuse of action
,"‘) objection for ratification of commencement of the asose, For the reasons set forth sbove, | would
W action by, or joinder or substitution of, the real reverse the summary judgment in favor of the
party in interest.... Petersons and the dismissal of the Housing Council
A real perty in interest is one with a real, actusl, and remand for further proceedings,
material, or substantial interest in the subject of an
action, as opposed to one who has only s nominal, |
formal, or technical interest in or connection with [ 80] Carol Ronning Kapsner,
the action. Froling v. Farrar, 77 N.D. 639, 642-43,
44 NW2d 763, 765 (1950). In Froling the 625 N.w.2d 551, 2001 ND 81
plaintiff and her husband were jointly conducting
collection agency and were mutually interested in END OF DOCUMENT
the profits arising from this enterprise and would -
share in any benefits from the plaintiff's lawsuit to

[1 78] The Housing Couhcil is a real party in
interest to this lawsuit in that it asserts Petersons’
alleged discrimination caused the Council to devote
resources to investigating and counteracting
unlawful conduct and to divert resources from other
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g NORTH DAKOTA
gk HOUSE OF REPRESENTATIVES .
| STATE CAPITOL COMMITTEES:
s.m‘??““ ey Eurom eooSEAST BOULEVARD ndusty e
{450 River Road South BISMARCK, ND 68605-0360 e dvisions
! Fargo, ND 58103-4325
HB 1175 Unlawful Cohabitation

ND Senate / Government and Veterans Affairs Committee
Missouri River Room / Chair Karen Krebsbach
March 7, 2003 / 9:00 AM

s

Good Moming, I am Representative Mary Ekstrom from District 11 in Fargo.
| Madame Chair and Members of the Government and Veterans Affairs
| Committee, I am here to introduce HB 1175 for your consideration.

HB 1175 rescinds Century Code Section 12.1-20-10 which deals with Unlawful
Cohabitation. I have provided you with copies of the statute and its provisions.

No one has been charged with a violation since 1938, According to the 2000
% Census, there are 11,379 citizens who indicated that they are living with an
unmarried partner here in North Dakota.

In my discussions with my State’s Attorney in Cass County and others in the
State, it is clear that this law is unenforceable and should be removed from the
code. I have included the documentation from Birch Burdick (Cass County’s
States Attorney) in your packet.

There are several reasons that the law is ynenforceable. First, there is an
implied right of freedom of association granted by the First Amendment of the
U.S. Constitution. To paraphrase various court opinions: anyone may associate
with anyone else as long as they are not engaged in criminal activity.

The Fair Lending Act of 1974 states that any two persons may apply jointly for
a loan (including mortgages). The law further states that they may not be
denied a loan based solely on their marital status. This law has been used and ;
adopted nationally.
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7 Just for a moment, consider whether the existing statute could be enforced? A
man and a woman ate living openly and notoriously while purporting to be
husband and wife. They can get a mortgage together, buy a car and so forth.

Now just suppose, you wished to try to enforce the existing cohabitation law.
How in the world, would you prove that they were having intimate relations?
I don’t think it can be done.

We have college students sharing apartments. We have seniors sharing living
arrangements in order to hang onto their maximum social security benefits. Are
these people criminals?

I would request that you give a DO PASS to HB 1175. I would be happy to
answer any of your questions.
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Testimony on HB 1175
Rep, Margaret Sitte, District 35, Bismarck

Madame Chairman and Members of the Committee,

HB 1175 will harm North Dokota's families, provide respectability to cohabitation, and denigrate
marriage. Studies have shown that couples who cohabit have increased domestic violence,
increased child abuse, and increased risk of divorce. Cohabitation ultimately results in more
children being born out-of-wedlock, and because cohabiting couples are more likely to separate,
more children are being raised in single-parent homes with increased economic costs to the state.

Last year Rutgers University in New Jersey compiled a plethora of information about the cost of
cohabitation to the individuals involved and to society at large. Those who cohabit are 46
percent more likely to divorce than those who don’t cohabit, Why? Marriage is held together by a
strong ethic of committment; cohabiting, by its very nature, undercuts this ethic.

Cohabitation actually increases young people’s acceptance of divorce. The more months couples
cohabit, the less enthusiastic they are toward marriage and childbearing. Those who cohabit have
three times the annual rate of depression compared to married people, Domestic violence is twice
as common among cohabiting couples as in married relationships. Two studies found that women
in cohabiting relationships are nine times more likly to be killed by their partners than are
married women.

Throughout human history, marriage has also protected children. Let’s look at the results of
cohabitation on children. Fully three-fourths of children born to cohabiting couples will see their
parents split up before their 16th birthdays, whereas only about one-third of children born in
marriages will face that situation. The most unsafe environment for a child is to be raised is in a
household where the mother is living with someone other than the child’s biological father. The
poverty rate for children living in cohabiting homes is 31 percent, far higher than the poverty rate
of 6 percent in married families,

Prior to 1970, cohabitation was illegal in all states, and it still remains illegal in a number of
states. Existing law affects those who “live openly and notoriously with a person of the opposite
sex as a married couple without being married to the other persen.” This bill doesn’t affect those
who share apartments to control costs.

Some will say people are cohabiting anyway, and the law is not enforced, so why have it?
Teenagers currently drink alcohol, Should we then legalize drinking for those under 21? People
use meth, Should we legalize it? If senior citizens are cohabiting without marriage for economic
reasons, let’s change the laws that make marriage a hardship, not throw marriage out the
window, If this legislative assembly no longer bans cohabitation, is it opening the door to
cohabitation in dorms and to increased coercion to move in together?

In repealing this law, the legistature would be acting in an amoral manner, saying marriage
doesn't really matter. But marriage does matter. Cohabiting unions weaken the institution of
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/> marmiage, and as they become more acceptable, marriage will become less desireable. Several
states, notably with Qklshoma as one of the leaders, have launched marriage initiatives in an
effort to build strong families,

From an economic standpoint, costs to the state of North Dakota in welfare, in abuse court cases,
and in foster care are increasing as married families disintegrate. Regcognizing that marriage is
the comerstone of society, this body should do everything possible to keep marriage strong. What
other issue is as important to society as the strength of the family?

If your children or grandchildren talked about living together, what would you recommend,
marriage or cohabitation? Marriage facilitates long-term emotional investment, increases
economic properity, improves the well-being of children, and provides for stronger connections
in the community. Married couples have higher levels of happiness than those who cohabit,

Earlier this session, the House considered establishing an office for increasing the population of
the state, Statistics show that those who marry rather than cohabit have more children and a more
positive environment for raising those children. For the future growth and stability of our state, it
is in North Dakota’s best interest to foster long-term, committed relationships among
child-rearing, married couples.

State law should not follow the pendulum of trends, but should set a standard for what is best for
children, for men and women, and for society’s best interest, This body should do everything
) possible to keep marriage strong. I urge a Do Not Pass on HB 1175,
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