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2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLUTJON NO. HB 1175 

Houst1 Human Services Committee 

□ Conference Committee 

Hearing Date J1nuary 13, 2003 

Ta Number Side A SideB 
X 

Committee Clerk Si 

Minutes: 

Meter# 
0,6-9.6 
46,8-SS,S 
0.1-11.7 

Rem, Ekstrom appeared as prime sponsor in support of the bill with written testimony, as well as 

copies of the statue and its provisions. Also attached is documentation from Birch Burdick, who 

is the Cass County State•s Attomey, Rep. Ekstr<)1n states that this bill rescinds Century Code 

Section 12.1-20-10 which deals with Unlawful Cohabitation and that no has been charged with a 

violation since 1938, 

Discussion was made as to popnlation of who might be living together, ex. senior citizens 

because of social security laws and financial reasons and; in reference to the Supreme Court 

decision if this is in regards to someone not wanting to rent to an individual that is not married. It 

was noted that this bill does not affect that previous statute. 

No one more appeared in favor of this bill and no one appeared in opposition. 
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House Human Services Committee 
Bill/Resolution Numh~ HB 1 J 75 
Hearing Date January 13, 2003 

Bm Potter wondered why we need this if the law is fairly unenforceable, as well as Bm~ Wmu 

being concerned with this changing how the courts deal whh landlords that do not want to rent to 

unmarried couples. 

Discussion was also made in reference to the bill Rep, Kasper sponsored last session and if this 

was addres~ing that, and that this bill does affect disabled people Jiving together because of SSI 

(Social Security Income), they can't afford not to. 

Be, Niemeier made a motion of DO PASS, seconded by Be», Potter. Vote oft 2-yes, t-no, 

0-absent. Rep. Niemeier will carry the bill. 

Judy Roberts. the Human Services Intern gave explanation of the bill which talks about renting 

and landlords rights where they added subsection 4 where nothing i'1 this chapter prevents a 

person from rtfusing to rent a dwelling to 2 unrelated individuals of opposite sex and who are 

not mamed to each other. 

Furlher discussion and comments on when did the court make a ruling that connected renting 

and cohabitation. this being an unenforceable statute, the fines, concerns of this bill passing that 

the issue of the rental would or could be challenged and defeated, with a possibility ofte.king this 

to court and challenge it based on the fact that we removed the cohabitation issue, or the fact that 

if they were of the same sex, they couldn't be denied but if the opposite sex, they could be. 

Rep. Nmn,eier noted that she doesn't see the clear intent ofth'-'"Se 2 things, and wants to know 

where the clear intent is that says we did not address the cohabitation in the last session. 

Rep. Price notes that we are considering two separate Issues and that our Intent ts not In 

the landlord rights area as we are only looking at the cohabltatfon area. 
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Houso Human Services Committee 
Bill/Resolution Number HB 1175 
Hearing Date January 13~ 2003 

Rep Ua)mu asked if it would be best if it becomes a problem to address it in the rental section of 

the law instead of here anyway? or is that not an option while we discuss this. 

Discussion ~f Leaislative intent and the committee's intent, proper protocol and wondered if th,'. 

Supreme Court took this into consideration, the rental property rights ifwe put our intent in the 

minutes. 

RCP, Pollm:t noted that he wanted to make sure that the rental property rights were still in placo 

and if not, then he would wruit to make further discussion to change it. 

Rm,, Weisz had a concern with the fact that if we repeal this, that•s the question that would 

maybe con,~ before the court, Did that then give clear intent that we intended to eliminate the 

clarification part and maybe use h concerning rental. Because if they use it now, feels it should 

be eliminated. Concerns of .maki .. 11g it o1ear legislative intent. 

Judy Roberts, Intern stated that subsection 4 wi11 hold clear unless challenged, 
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2003 SENA TE ST ANDINO COMMl'ITBB MINUTES 

Bll.JJRBSOLUTION NO, HB 1115 

Senate Government and Veteran's Affairs Committee 

CJ Conforence Committee 

Hearing Date 03/07103 

Number Side A SideB 
X 

Committee, Clerk Si 

Minutes: 

Meter# 
0-4530 

Q Senator Karen Krebsbach, Chairman opens HB 1175. Senator Fairfield is absent. 

L 

Representative Mary Eckstrom introduces bill (Testimt'.>ny attached) 

Senator Dever: On May 19th rny wife and I will celebrate 25 years of maniage. Marriage is a 

commitment. Children with them bring on a obligation. The best way to meet the obligation is to 

honor the commitment. Vital Statistics gave me some numbers, in 198S 114 of every 1000 births 

in ND were out of wedlock, In 2001 that rose to 278. I guess my q1i.estion is do you share my 

concern that the repeal of the cohabitation lnw wm denigrate the institution of marriage by 

leghimizing relationships. 

Eckstrom: I too just celebrated 25 years of marriage. My children have all manied. I am pleased 

about that, I so think that represents the strong bond that we an prnvide. My point of removing 

this from statue is not to denigrate marriage or the value of marriage. The problem is we have a 

statue that is not viable. It makes these people criminals. You have college students sharing 
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Senate Oovemment and Veteran's Affairs Committee 
Resolution Number HB 1175 
Hearina Date 03/07/03 

apartments, they do that for a variety of reasons, mostly economics. Unless you are going to 

create a whole new section of police force this Is not something you can pro" J, Bven if there is 

children you would have to prove they are living as man and wife. People may want to get a loan, 

etc. We can't be stopped by the fact that we aro not manied. They have not been anyone 

convicted of this for decade~. 

Senator Dever: Do we by repealing this law legitimize the relationship? 

Eckstrom: I dont' believe erode marriage in anyway by taking the law of the books. 

Senator Brown: to me it seems like an answer looking for a question. Why now after all these 

years? 

Eckstrom: Because of 2 separate incidences. there arc inmates who for some reason has not 

;') divorced there husband or wife. They have found out that their spouse has gone off and ended up 
,__./ 

living with someone else. They in tum are jealous and try to get them convicted of this crime. 

Senator Brown: I spoke to an attorney regarding this and he seemed to have thought this would 

be unconstitut.ional to have this law. 

Eckstrona: Even if it was declared unconstitutional. we would still have to take it off the books. 

Senator Nelson: Define "notoriously" 

Eckstrom: If you are living notoriously with someone else you then are not hiding it and 

everyone else knows it. 

Senator De'Yer: My concern is the children that result from a relationship with or without a 

marriage. in a termination of the relationship. With cohabitation all it is a matter of someone 

walking out the door. 
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Senate Government and Veteran•• Affairs Committee 
Resolution Number HB l 17S 
Hearing Date 03/07 /03 

l:ckltrom: I served on famlly law. We spent a lot of time on the supportive parent. You 

obviously know who mom is but father can be a question. With our child support systems we arc 

insurina as much as we can that they have to be provided by both spouses. 

Senator Krebsbach: Basically our Jaw would allow people of opposite sex to live together Is 

they are not cohabiting? 

l:ckltrom: That ls correct. If they are not having Intimate relations they are free to live tosether 

by today's law. The problem is we have to prove that they are having intimate relations in order 

to prosecute this law. 

Senator Nelson: this is under the sexual offenses section? So these 11.379 people. it would be 

interesting to know how many are my age and older, because they are living together so they 

/~. don't lose their social security checks. protection,etc, 

Carol Two Eqfo1, in support, They are a number of reasons to not get married, and my 

grandmother lived with someone and always told me what happens in her house is "none of my 

business." 

Opposition 

Representative Margaret Sltte. (Testimony attached) 

Senator Brown: Why did this pr.ss the house? 

Sltte: I believe it was an overlook by a lot of people and by the time. it was up it was to late. 

Representative Pat Galvin: This bitl slipped through the house with very little comment. I feel a 

little guilty about not speaking up about this. I think there is something wrong with the word 

cohabitation. Some tuning up of the bill may work but I do not want to see this repealed. I am 
-~~ 

,J worries about the direction we a setting if we repeal this. 
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Senate Government and Veteran•s Affairs Committee 
Reaolutfon Number HB t I 75 
Heartna Date 03/07/03 

Senator KrelltlNieh: Do you think words retained in hero arc aoina to take can, of the problem 

or somewhere else in socjety that wm take care of h, 

G1Mn: After llstenlna to Rq,. Eckstrom r can see where this law does almoat nolhin,. But lt 

does retain some stfama. Until we flnd somethlna else to replace ft I think wo should leave it 
there. 

Senator Krebsbach: What about same sex cohabitation? 

Galria: I guess I am oJd fashioned enough to not understand that. 

aosec1 HB 117.S 
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2003 SENATE STANDING COMMmBB MINUTBS 

BILL/RESOLUTION NO. BB 1175 

Senato Govcimment and Veterw Affairs Committee 

[l Confcreru,e Committee 

Hearin1 Date 03/27/03 

Tar,eNumber SideA SideB Meter# 
Tanel X 3350-4540 

Committee Clede Si-•+--: 

Minutes: 

Senator Karen Krebsbach. Chairman reopens HB 1175, All senators present. 

Senator Wardner moves for a Do Not Pass 

Senator Dever 2nd 

Senator Nellon: There are 11,000 people living in this state that would be guilty of this and 

about have of my constituents. 

Senator Dever: It is obviously not been enforced but I feel there is a place for this bill. 

Senator Nellon: We are not just talking -.bout young people but old ones too. 

If it is going to exist I don't think it should be in this chapter of sexual assault. 

Vote: 3 Yes 3 No 

Senator Krebtbaeb: We talk about people not wearing seat belts. but they are prosecuted for 

that. This is unenforceable and we are wasting court time trying to prosecute them. I think the 

morality does not belong in the books it belongs in our religion and society in general. 
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Senato Government and v eterw Aft"an 
BUI/Reaotutfon NumbCI' HB 117$ CommJttoo 
Hoariq Date 03/27/03 

Stutor Dever: J qree but some pooplo took to our law for that. 

Senator Nolaon move, for a Do.,... 

Senator Fairfield 2nd 

3 Yea3 No 

Senator Dever move, for a 00 recommondadon 

Senator Wardner 2nd 

6Yoa0No 

Carrier : Senator Dever 
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I ~ HB 117S Unlawful Cohabitation 

ND House / Human Services Committee 
Fort Union Room/ Chair Clara Sue Price 
January 13, 2003 

L 

Good Morning, I am Representative Mary Ekstrom from District 11 in Fargo. 
Madame Chair and Members of the Hun1an Services Committee, I am here to 
introduce HB 1175 for your consideration. 

HB 117 S rescinds Century Code Section 12.1 .. 20-10 which deals with Unlawful 
Cohabitation. I have provided you with copies of the statute and its provisions. 

In my discussions \Vith my State's Attorney in Cass County and others in the 
State, it is clear that this Jaw is unenforceable and should be removed from the 
code. I have included the documentation from Birch Burdick in your packet. 

No one has been charged with a violation since 1938. According to the 2000 
Census, there are 11,379 citizens who indicated that they are living with an 
unmanied partner here in North Dakota. 

I don,t believet however, that this is a question of morality. Rather it is 
abridgement of the implied freedom of association protected the First 
Amendment of the U.S. Constitution. The first amendment allows us to freely 
associate with anyone as long as you are not involved in criminal activity. 

I would request that give a DO PASS to House Bill 1175. I would be happy to 
answer any of your questions. 
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relationship. i■ guilty ot o. clan C f'elony, . .;.~;/; · 
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Box 2806 
211 Ninth Street South 

Faqo, North Dakota S8108 

PH: 701,241•S850 
Pax: 701·2•1-5838 

.. 

January 12. 2003 

Rep. Mary Ekltrom 
ND State Leglalature 
Bismarck. ND 

Re: HouN BIii No. 1171 

Dear Rep. Ekstrom: 

I have had an opportunity to review the referenced leglalatlon which 
proposes to repeal N.D.C.C. §12.1-20-10 (unlawful cohabitation). The 
existing statute makes it a criminal act for a person to live "openly and 
notoriously'' with someone of the opposite sex "as a married couple" 
without being married. 

I offer herein no comment on cohabitation as a moral lnue. However, I 
will share some Information I have reviewed on cohabitation as·a 
criminal luue. VVhlle that review may not have been e)diaustlve In 
scope, I believe It la a fair reflec..tlon of the matter In North Dakota law. 

• Almost all the reported legal cases referencing 
cohabitation relate to Its Impact on famlly law matters or 
"fair housing", not aa a crime. The only reported 
appellate case arising from a crimlnat trial for cohabitation 
dates from 1938. State y. Hoffman, 282 N.W.407. 

• The North Dakota Supreme Court recognizes that while a 
prosecutor may exercise great discretion in Initiating 
prosecutions, there nre some limits on that discretion. 
Olsen y. Km>P'lt 1999 ND 87. In OIHfJ. the Supreme 
Court found that a prosecutor was not required to charge 
an alleged cohabitation based upon the facts of that case, 
but referenced a 1902 case In saying that prosecutors 

• 

may not categorically refuse to prosecute one ~(ld of 
me, such as cohabitation. However, the North. Qakota 

upreme Court alse, acknowfedges there Is a tin• 
nlversal" lack of enforcement of cohabitation laws: 

Baker v. Baker1 1997 ND 135. 

The Supreme Court In Baker goes on to say In a footnote 
that the U.S. Bureau of the Census (1996) reported that 

I 

J 
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. -' within the U.S. In 1970 there were 523,000 lM1ff'Mln'ied 
/ ::"'4)1N of the oppoelte HX lharing the Nr\'18 houNhold, 
, e,~mpnd to ~.-.ooo married coupl11. By 1995 the 

~, number d ll'VNlnied couplet lncn8led more thin 700% 
\. to 3,888,000 white married couplel fncreued ''barely 

23% .. to 54,937,000. 

From my quick review of the U.S. Cenaua data for 2000, it 
appeara there n 11,379 "wlman1ed partnera" living 
together in North Dakota (copy attached). I have not 
reviewed ,ny analyala of thoH numberl. YJhlte I auume 
not all of thou people would be tn vfolation of the 
cohabitation law, I would guw • great percentage of 
them may well be. (Note: The North Dakota data II YefY 
conalatent, u a percentage of the atata'• population, with 
the national data (copy attached).) 

Thi• Information fl provided 81 8 general background to help Inform 
your ongoing dl1CU81lonl of the referenced legislation. 

Yotntruly, 

~o-4. 
Birch P. Burdick 
Caas County State's Attorney 

Encl.: as stated 
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625 N,W,2d $51 
2001 NOil 
(CU• u1 '25 N.W.2d 551) 

C 
suprem; Court or North Dlkou.. 

NOR'IH DAKOTA FAIR HOUSING COUNCIL, 
INC,. Plafntffr and Appellant, 

Robert Ray l(Jpp.1, 11141 PatricfaYYOlllle Klppen. 
PlalDtUr,, 

v. 
Da~d PETERSON and Mary Petmoa. Detendantl 

aad Appellees, 
North Dlkota Fu Houama Council. Inc,, Plamtfft; 
Rohen Ray KIPI*,. and Patricia Yvonne Klppen. 

Plaladffa and Appellants. 
v. 

Dl~d Petffloa and MIi)' Petenon. Dttenclanta and 
AppeU.., 

NOL 20I00130, 20000197. 

May 1,2001. 

Umnurled prospective tenantl and a nonprofit 
bouaJna adYocacy orpniz.atlon broupt 
dilcrillllnatosy bOUlill& ICtlon apiaat landlords who 

Pqe2ot19 

Repeal of a statute by lmplloadon la not favored. 

(3J Stat1tlt C=ll'(3) 
36 I k2 I 9(3) Moat Cited Cua 

In lnterpredna • ltl&Utt, lonptandina administrative 
lnttrpretatlonj are alv• deterence. 

r,1ca1r11~ 
l06kl9 Molt Cited Cues 

[.fl Stat.tis C:»211 
361k21I Mos1. ~ated Cues 

(41 Stahltel ~H(S) 
36Jk219(5) Most Cited Cua 

Attorney 1enetar1 cpfniom and federal court 
declllou lnterpntln1 statuta are atvm deference If 
they are persu11ive. 

{5) Statute. C=»la 
3dlklll Most Cited Cues 

,"~ nfwed to rent property to tenants because they 
; were unmtrried 111d seekin1 to unlawftilly cohabit. 

In ucertainina le&isladn intent, the court look.I 
tint to the words used In the statute, alvlna them 
their plain. ordinary, and commonly understood 
meanlna. 

L 

After dumlsslq orpnizadoa (or lade of ltlDdJna. 
the District Court. Cul County, Eat Central 
Judicial o.tct, RaJpb R. Erickson. J •• ptecl 
iandloldl' motion for sumnwy judplent. 
ProtpectiYI ten1m appealed. The Supreme Court, 
Stndstnlm, J,, held that Jandloms' refusal to rent to 
unmarried ,JUpJe seekina to cohabit cUd not violate 
Humm Rl&ftts Act. 

Affirmed. 

Kapsner, J., flied I dlssentin1 opinion. 

Wm Headnotes 

(II Appeal ~•d Error C:=M2(1) 
3Ok842(1) Most Cited Cases 

Question of ,tatutory lnterpretatfon Is a question of 
law, fully revlewable on appeal. 

(2) Statutes ~158 
l61kl58 Most Cited Cases 

(6J Statut. ~12.5 
36llc212,S Most Cited Cues 

In codification or recodiftcation, the presumption ls 
that no chanae in the Jaw wu lntended, absent a 
c!ear leplative Intent to the contrary, 

(7JM.lniqeC=>2 
253k2 Most Cited Cases 

Based on various vers!ons that reiterated statute, 
Supreme Court would presume the legJslature did 
not Intend a chanae to the cohabitation law. NDCC 
12.1-20-10. 

II) Adultery e-,i 
l 9k2 Most Cited Cases 

JIJBfpmye:»2 
55k2 Most Cited Cues 

111 laeest0=:>7 
207k7 Most Cited Cases 
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(ll!Aft■•c-J 
236k2 Mott Cited C... 

(II Pr01dhldon ~ 
316k2 MOit Cited Cua 

l,e$dlaaft bll not ~taallz.ed all NXUl1 
111'1lont anoaa c:ouendna ..its .. 11 evidenced by 
the coblbhldon .... u well II the criminal 
penaltiol far ldultery, blpmy, protdtudon, or 
IWlt. notwldaalcUa1 the couent of die pll'da, 
NDCC l2,1·20-:0,9, 12.1-20-10, 12,1•20-11, 
12.1-20.13, 12.1-29--03, 

[9)Ma,......c=i 
2.53k2 MOit C1ted Cuea 

llecodiftc:adon of cohabltatioft statute WU not 
Intended to rain the ltat\de only U ID antlfnud 
proviaioa; aJ1bouah the minutes of the interim 
commJttee clearly reflected one committee member 
would bi.ve pnf'emd to retain only an antlhlid 
prohibition, entire leafslative h1story showed 
interim committee deleted antihud lanauqe &om 
IOCdon. and Stnate Judio!ary Committee wu told 
the statute woulcl "continue to prohibit unlawful 
cohabitltioll.11 NDCC 12.1-20-10. 

(10) CMI 1Up110=>131 
78kl31 MoetCitedCues 

Landlords' reft&lina to rent to an wunarried couple 
because they were seekJna to cohabit did not violate 
the dilcrfmfnatory bowing pnctfces provitJon of 
the Human RJahts Act. NDCC 12.1-20-10; NDCC 
14-02,4-12 (Repealed). 

fllJ Statutes C=:>142 
36lk142 Most Cited Case, 

"lmplled ami;ndment" is art act which purports to be 
Independent of. but which in substance alters, 
modifies. or adds to a prior act 

(121 Statutes C=UO 
361kl40 Most Cited Cases 

1 

To be effective, an amendment of a prior act 
ordinarily must be expressed. · 

(13) Statutes C=l42 
36lk142 Most Cited Cases 

(131 Siltutel C-151 
361kUI Most Cited Cuet 

Paae3 ot19 

Pqe2 

Aaumdmena by lmpllcuioa. Uk, repeats by 
lmpllcatioft, are not favotod and wm not be upheld 
ln doubtflll CISOI, 

114) Siltld11 C=2J3.2(.5) 
36lk223.2(.~) Moat Cited Cua 

Statutea rtladna to the 11me subject ~ shall be 
comtnJed togethor and should be harmonized, lf 
poatble, to ¥iv, meaninaful effect to each, without 
rendering ono or the other useleu. 

(l5J Statltta c==nJ.2(1.l) 
361 k223.2(l, l) Most Cited Cues 

Cohabitation stawte 1M ill dlscritnlutory houslna 
pt0vltion at the Human RJpts Act are bannonfztd 
by recoanlzina that the cohabitation statute 
rqulatcs conduct, not status. NOCC 12.1 •20-l O; 
NDCC 14•"".4-12 (Repealed). 

I 161 CMI Ripa tC=t31 
78k 131 Most Ched Cases 

While ft f1 unlawtbl to openly and notoriously live 
together a huand and wife without beina married 
and to deny houslna based on a peuon•s status wtth 
respect to nwriaae. it ii not unlawful to deny 
housfna to an unmarried couple seekina to openly 
and notorfousJy llve taaetber u husband and wife. 
NDCC 12.1-20.JO; NOCC 14-02,4-12 (Repealed), 

(111 St.tutu C:=219(5) 
36 l k2 l 9(5) Most Cited Cases 

Attorney Oeneral's opinions interpretina statutes 
guide state officers until supersed6:l by judicial 
opinions. 

UBI Statutes C=219(5) 
36 t kl 19(5) Most CltHI Cues 

Although not binding upon tho courts, an Attorney 
General's oftlcfal opinion nonetheless ha important 
bearin1 on the constnaction and interpretation of a 
statute. 

(191 Statutes ~l9(5) 
36Jk219(5) Most Cited Cases 
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Official opinion of the Attorney Oeneral construfn& 
and lnterpndna I statute Is especially penuulve 
when sublequent lealalative action appears to 
confirm the opinion. 

[201 Marrlqt 4>2 
253kl MOit Cited Cuea 

In llpt of five completed biennial ltpladve 
Nllionl and defeat of measure to repeal 
coblbitldoa ..... Lepslature impUedly approved 
Attorney Oenenra q,lmon that It ii not • unlawftll 
discriminatory pncdce to d.Jacriminme apwt two 
indlviduall who choee to cohabit topther wltbout 
beina married, wbldl impUed approval sfv• IVell 
...-. welpt to coutauctlon of cohabhldon 
-.... aad Attorney Oenent1 opbtlon. NDCC 
14-02.+ 12 (1lepealed). 

121J CCMlrtl Cm97(1) 
106k97(1) MOit Clted Cues 

Federal court decWon that reftasal to rent to a 
couple seekJna to cohabit la not • dlscriminatory 
pnctice WU entitled to respect, NDCC 14-02,4-12 
(Repealed). 
*553 Edwin W.P. Dyer ID. Dyer & Summen, P.C., 
Biamarck, ND. and Christopher Brancart (arped), 
'Snncart A Brancart. Pescadero, CA, for plaintiffs 
and appellants. 

Jeck G. Marcil (araued) and Timothy G. Richard. 
F1110, ND, for defenduts and appellees. 

SANDSTROM. Jus~. 

(1 1] Ill 1999, 111 unmarried couple tried to rent 
tom David Ind May Peterson. The Petenons 
nftued bec1111e 1he unmarried couple were seeking 
to cohabit. The 'North Dakota Fair Housbt1 
CouncU ("Housln1 Council") and .Robert and 
Plaicia Klppen-the unmarried couple, who had 
since married-sued. claimfna housina 
cUscrimillltion In violation of the North Dakota 
Human Riptl Act. Th,x appeal the summary 
juqment d!amlsslna their clalml, We lfflnn. 
concludina the Petenom lawfully refused to rent to 
the unmarried couple seeklna to cohabit. 

I 

Pqe 4of 19 

[1 2) On March I, 1999, Robert Klppen and 
Patricia DtPoe tried to rent a house or duplex &om 
the Peterson,, The Petenona nftlled becw the 
coupl,, was unmarried and seekina to unlawfully 
cohabit. *55-i In April 1999, the couple marrlN. 
On Auaust 26, I 9991 the North Dakota Fair 
Houaina Counot~ 1 noaproftt corporation, and the 
Kippens 1ued the Petenons. alleafna bousln1 
dlscrlmlnadon in violarioa of N,D.C.C, ch, 14-02,4, 
the North Dakota Human llJ&lm Act. 

[13] The Petenall moved to dismlu the HOU1iq 
Council for laqc of staadlq. quina the HOUIUII 
Council wu not • "IQl'ieved pel'IC)ll" eodtled to 
relief under the bouafna statute. 11ie dJs1rict court 
panted the motiODt holdfna the Housiaa CounoH 
llckecl standlna under the North Dlkca Human 
RJabts Act and holdlna it WU not • real party in 
interest. The Houslna Council appealed &om the 
diamissal, arguing it Is an aurfeved party md bu 
standing to sue the Petersom, 

(1 4] Subsequent to the dismlual of the Housma 
Councl~ the district cowt dismiuecl the Kippem' 
ctaim by summary Judgment The district court 
granted summary Judament in favor or the 
Petenons, concludlna no aenuine issue (\ r material 
fact existed, North Dakota public policy disfavored 
cohabitation. and. bued on the 'North Dakota 
Human RJgbts Act and North Dakota's cohabitation 
statute1 the Petersoas were entided to deny the 
Klppena housln1, [FNI) The Kippens appealed, 
araulna the district court mbdnterpreted North 
Dakota law. 

FN l. The dissent concluct. the Petenons 
an4 tho district cOUrt presumed the 
Kippens were cohabltfna, because 
lnmfflcient evidence existed to establish 
the Klpper111 conduct amounted to 
cohabitati011. Since the outset ofthls 
lltiption1 the Klppen, have conceded they 
were cohabltln1, ln their complaint and in 
their flnt amended complaint, the Kfppena 
alleaed. .. At all times relevant to this 
action. [the KlppensJ were cohabitatin& 
[sic] u an wunarried couple ... In their 
depolitk>ns. the KJppens acknowledpd 
llvina toaether and havilla sex topther at 
the tlme they soupt housfna tom the 
Petersons. The dissent. at f 57, says. 
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..,,_, record doe, not contain evidence 
aufflclent to show tht Klppen, committed 
unJawfta1 cobabltldon." Contrary to the 
dluent'1 conclusion, the district court did 
not pr••• the KiJll)enl cohabited. but 
ndbtr accepted the pk,ad1np. deposldom, 
111d record evidence u required by our 
rules and c:ua. S.. N.D,llCJ\l,P. 56(c) 
(aummary judalrld may be rendered 
bued on tbe pladlnp, deposltlonl. 
1n1Wa to lnterroptaies. or other record 
evidence) ... By augeatlna the dJstrict 
court W11 Jnllll'lptUOUI in accepdna tbe 
KJppeu• conctPKJll, the diuent hll 
muconceived the tacts and our clearly 
IIIDOUllced standard for l\lfflmllY 
judpent. Id.: ,n abo Sw1n10,, •· 
RauMbt, 1991 ND 150, 1 I. 5•3 N. W .2d 
102 (IWIIIII.,. juclp1ent lJ proper Mff no 
df,pute ,xlltl • to ehber the material ~I.I 
or the lnferencea to be drawn &om 
undfaputed facts. or If resoMna tactual 
dlsputel would not alter the resuhllt). 

(1 5) The Housm, Council's and the KJppens1 

appeu were tanety. The district cowt bad 
Jurfsdictkin under N.D.C.C. § 27-05.()6. This 
Court hu jurisdlcdOII under N.D. Const. art. VI, § 6 
, and N,D.C.C. f 28 .. 21-01. 

u 
(11 (1 6] We are uked to decide whether ret\aaiq 
to rent to an unmarried couple because they are 
seek,a to cohabk violates the dtscriminatory 
bouam, pracdcel provision of the North Dakota 
HUIDID Jtiabll Act. N.D.C,C. § 14- 02.4-12. The 
question lJ OIMt of statutory interpretation, a 
question of law, ftdly reviewable on appeal. 
o,,go,y v. North DaA:ota Worltm Comp. Bur1a14 
1998 ND 94,126,571 N.W.2d 101, 

[1 7J 'North Dakota Century Code I 12. 1 .. 20., 10 
provides: 

Unlawftll cohlbftadon. A penOI Is auUty of • 
clw B misdemeanor if' h~ ot •he Uvet openly md 
notoriously with a penan of the opposite sex u a 
married couple without belna married to the other 
pmon. 

*5ff [f IJ The pertinent human rlaht1 statute fn 

Pqe 5 of 19 

Pqe4 

eff'cct at the time or dte alleged vlolatioa, North 
Dakota Centwy Code f 14-02,4-12 (1995), [FN2] 
provided: 

FN2, The provision, are now found at 
N.o.c.c. H 14-02.5-o:z and 1.-.o2.s-o1. 

D1"1imlnatory housina pnctica by owner or 
aaent. It is a dlscrimlnatory practice far 111 
owner of riptl to houaina or real property or the 
ownets apnt or • penoa ICtina under court 
order, deed or trust, or will to: 
I. Retuse to tnaaf'er • inttreat in real property 
or housina accommodation to a person because of 
nee, colar, reH1ion. aex, national oripa. ap, 
physical or meatal dlabilky, « status with 
respect to maniqe or publlc uaf'ltlllcei 
2, Dltcrimfnate apinst I person la the tennl. 
conditions, or privtleps of the transCer of 111 
interest in real property or houllna 
accommodation because of race, color, rellp,n, 
sex. national oriain, aae, physical or mental 
dlsabUlty, or statul with mi,ect to murlaae or 
public wistance; or 
3. lndJcate Cl' publicize that the transfer of 111 
lnterest in real property or bousbla 
acconunodation by persons ta unwelcome, 
objectionable, not acceptable, or not solicited 
because of a particular race, color, reHalon. sex~ 
national origin. ap, physical or atental disabUity, 
or status wfth respec:t to maniqe « public 
assistance. 

A 

(1 9) We have not previously address«I the 
relationship between N.D.c.c. H 12.1-20-10 and 
14-02.4-12, The issue, however. hu been addressed 
in a formal attorney general's opinion and ln two 
federal district court opinions. We begin wfth a 
review of the history of the legialatlon, 

[1 10] North Dakota bas probibhed unlawftll 
cohabitation sine, statehood. (FN3] 1890 N.D. 
Sess, Laws ch. 91, f 16. Tbe provision. as codified 
in 1895, ,,, N,D.r .. c. ch. 21, f 7171 (1195). 
remabted eoentlaUy unchanpd undJ the 1970.: 
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FN3, Cohabitlldon w• 'llso prohlblted m 
Dakota Territory, Accordlna to the Laws 
ot Dakota, 1162-'3, Criminal Code. Cb, 
10 f 4: 
If Ill)' man md woman not beJna married 
to tlCb odw, lbaJJ lewdly and lllclvlolllly 
coblbit and UIOOlate topther, or if ~y 
1111D or woman. married or uamanled, 
shall be awlty or open and poll le'\Vdneu 
or lllcMoua behaviour, every such penon 
lball be pwllMd, by fine not exceecUq 
three hlJDCb:ed dollln. or by imprilonment 
In a county jaU not exceecUna three 
moatbl. 

Unlawful coblbitaioa-Puruabment.-Every 
penoa who lives 0pfllly and notoriously and 
cohabits • huablnd or wile with I penoa ot the 
oppoaite * · witbout beln& married to such 
peftOII. ls auiltY of• mlsdemelnor IDd shall be 
punilbed by lmprfsormeat la the county jail for 
llot 1 ... than tblrty days nor more than one year, 
or by I fine of not lesa than one hundred dollars 
ttor more than ftve hundred. dollan, 

N.D.C.C. f l2•22-12(1960i 

2 

C, 11) The 1971 loplative assembly provided for 

would have mtcle tbe offime a Clua A 
mladeroeanor lnateld of a Clau B mlldemetnor. 
SH ..4 H~ to th, Nortl, lMJtt,to Cr/MIMI -l.. 
Codi, 50 N.D. L,lev. 639, 1•2 (1974) (ldendtytna '7(' 
the altematlve bllll: S.B.2CM7, S,B.2048. and 
S.B.2049), Testi~ befon the 1973 leplature, 
Profeuor 1"bamM Lockney, Who bad been I 
member ottbe inwim committee, sakl: 

All three altemadves coadnue to prohibit 
unlawful cobabftadon, Under Altemative 1. the 
penalty ta for I er... A misdemeanor; under 2 
and 3 a Cius B misdemeanor. 

H1arm, on ~B.2047, S.B.2048, ond S.B.2049 
B,/or• tM HOMII JudJcla,y c""""', "43rd N.D. 
Leafs, Sell, (Jan. 17, 1973) (testimony of 1bomu 
M, Lockmy. Attcmey-at-Law). The new criminal 
code wu approved by the 1973 leptature, with a 
delayed effective date of July I, 1975. 1973 N.D, 
Seu. Laws chi. 11~, l 17. ,,, oho A Homboolt to 
thl NOrlJ, Dakota CrlMIMI CotM, 50 N.D. L.Rev. 
639 (197-4). 

3 

(1 13) The 1913 legislature adopted the North 
Dakota Human RJah11 Act. 1983 N.D. Seu, Laws 
ch. 173. The leplativo history reflects no 
discussion of tho cohabitadOll statute. 

m interim coauniUee to dnft a new criminal code. 4 
1971 N.D, Sea. Lawt, H.C.R. 30-'0. The interim 
committee comldered whether to NCommend repeal C, l4] Tho issue of a claimed conflict between the 
of the prohibition on unlawml cohabitation. One cohabitation statute and the Human RJ&h11 Act wu 
member arped for beplna a prohibition to prevent presented to the attorney 1eneral In 1990, In a 
hud. SM Mu""u tf J,,talm Co,,,m. on Judiciary formal opinion, the attorney pnn.l wrote: 
"B" 12 (July 20-2l, 1972) (nodn1 Rep, H1l1eboe'• N.D,C.C. f 14-02,4-12 providea, In part: 
belief the statute should be retained with emphasis 14-02.4-12. Discriminatory boualng practices by 
on mud). A proposed Interim committee draft on owner o,. aaent. It II cUscrfmtnatory practice for 
unlawftll cobabitldoa •SM contained a prohibition an owner of rfahts to houafn1 or real property or 
if the concllct wu .. with Intent to defraud another or the owner's agent or a person actfna under cowt 
othen of money or property," but that lanauaae wu order, deed or trust. or wlJI to: 
omitted from the committee'• recommendation. t. R.eftase to trusfer an interest id real propffl)' 
&• MIIIIIIU of Jntaltn CO#fM, °" Judiciary "B" 8 or hou.rlnil OCMJmltlodtdlo,, to a person because 
(Aua. 24-2!, 1972) (nodna alternative ftaud of race, color, rellafon, sex. national oriafn, qe, 
llftlUIII), physical or mental hand!clp, or ''""" with 

,up,ct to marrlo,• °" public aul.tttllllfl; 
[1 12) Because sexu, offenses were a (Empbul1 supplied.) However. N.D.C.C. § 
controvenlal pordon ot the propoMd new criminal 12.1-20-10 prohlb,ts unmanied persons of the 
code, alternltlve provisions were submitted to the oppo1Jte sex &om openly IMna topther u • 
1973 legislature In three separate bllll. AU three married couple. The North Dakota Supreme 
bills contain the same llnauqe on unlawftd Court bas not Nied on the apparent conflict 
cohabltstlon with the e~on that one aJt«native between N.D.C.C. H 14-02.4-1211 proteedon ot a 
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person'• riaht to houllna r10tWidsatandln1 the 
person's marital 1tatu1, and N.D.C.C. f 12.1-20-10 
•• prohibition apjnst allowbl1 unnwrltd couples 
to llve II a manitd couple. However, din ~ 
been 1tmilar llttpdon in other 1tata whole law, 
problblt bodl cobabbadon and dllcrimlnatary 
housina pncdces baled on marital atatuta. In 
MoFoildit,. ,. E/1110 C""""'1 Club, 26 Wah.App. 
U6 (195), 613 P.2d 146 (1980), the court held 
that, notwltbatandJne a ltltUte prohlbitina 
dbcrbninadoa baled upon marital »tl&ul. I 
country club could ret\ale to admit to membenhlp 
an unmarried worim cohabftina with a man. Id. 
It 152. The COllt'1 •551 holdlna WU baed 
us,on the tact the statute prohibltlna cohabitldon 
WU not repealed Wbm the dilcrimlnadon statute 
WIii IMCted. 'lbll flct the court said "would 
vitiate any 11'1\IIIHDt that the leaialature intended 
'marital 1tatu11 dilcrimlution to include 
dflcrinliaadoa on the ball of a couple's unwed 
cohabitadon. 11 Id. at uo. 
Al In the MoFdlldut cue, N.D.C,C. I 12.l-»lO 
wu not repealed when N.D.C.C. f t+ol.4-12 
wu enacted. Thus_ tbe continuing existence of 
the unlawful cohabitation statute after the 
enactment of N.D.C.C. I 14--02,4-12 vitiates "any 
araument that the leglslatun Intended 'marital 
status• dllcrimin• to include discrimtnadon on 
the basis of a couple's unwed cohabitation.11 

McFoddtm at I SO. 
Additionally, where there is a conflict between 
two statutes. the pardcu1ar provilion will control 
tbe 1eneral so that effect can be given to both 
statutes. N.D,C.C. § l-o2..07. ln this conflict 
N.D.C.C. f 12,l- 20-10 reau)ates one puticuJar 
activity, unmarried cohabitation. N.D.C.C. f 
14-2.4-12 on the other hind, replatn several 
bases tor dilcrimlnatlon. Consequently. the 
conflict ls resolved by applying the terms of 
N.D.C.C. § 12.l-20-lOto thltuituatton. 
Therefore. it ls my opinion that it ls not an 
unlawful dlscrimlnatory practice under N.D.C.C. I 

14-02.4-12 to discriminate apinst two 
individuals who chose to cohabit toaether without 
beina married. 

Attorney Oeneral11 Opinion 90·12 (1990), 

5 • 

(1 15) In 1991, House em 1403, a measure to 
repeal the cohabitation statut,, was Introduced. with 
the leatstator who bid requested the 1990 attomey 
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pnml11 opinion u the primary lponlOI', She 
teltitled, "Al you will -. the Attorney Otanr1 
Opinion of May 71 1990 found that lt WM not 1111 
unlawful dllcrimlnttory practice under N,D.C.C. 
14-02.4-12 to rtf\ue to rent hOUllna to unmarrW 
penou of the oppoalte MX who dellrt to live 
tosedlll'," H1orln, on H.B. U0J B,for, tit, Htn111 
Judklo,y Co,nM., 52nd N,D. Lep. Seu. (Jan. 22, 
1991) (testimony of Judy L, DeMen. Diltrict 17-11 
Houu lle~tadve). Allo containtd In the 
lqisladve hlltory of Howe Bill 1403 11'1 copies of 
Attorney General'• Oplnloa 90-12 and copiea or the 
relevant •tatutes. The HOUR or lepnaentadvea 
defeated the bill by a vote of 27 yeu and 71 nayes. 

' (1 16) In 1999, the United States Diltrict Court 
for North Dakota decided • cue invoMna the 
.Jlepd conftlct between the cohabitation atatute 
and 1be Human llipts Act and concluded ft W11 not 
unlawftd to refble to rent to m umunied couple 
seeJdna to cohabit: 

On May 7, 1990, the Office of the Attorney 
General for the State of North Dt.kota Issued en 
opinion to StaU R.epresentltive Judy L. DeMen 
on the question of whether It ii an Wlla~l 
discriminatory practice under N.D.Cent,Code § 
14-02.4-12 to refuse to rent housing to unmarried 
penoas of tbe oppoalte sex who desire to Uve 
toaetbet as a married couple In llpt of the 
prohibition apinat such cohabitation under 
N.D.Cent.Code § 12, 1-20-10. &, 1990 N.D. Op. 
Atty. Gen. 43. Tho Attorney General determined 
that such a nfusat was not an unlawful 
dlscriminatcry precttce. /d. 
ltflle Supreme Cowt of North Dakota hu ht,kl 
that an Attorney General's opinion bu the force 
and effect of law until a contrary ruling by a 
court. That court hu further hold that opinions of 
an Attorney General are 'entitled to respect.' *551 
and a court should follow them if 'they are 
per»uaslve! " Fa,go Wom,n~ H•alth 
Organization, ,t al. v. &haf,r, It al., ti F.3d 
S26. .530 (8th Clr.1994) (citations omitted), 1.n 
thil cue, the opinion ls hi&bly persuasive. and II 
consistent wlth an Independent analysts of the 
question presented. Foremost for conslderadon 
is the fact that N.D.CenLCode § 12.1 .. 20-10 WU 
not repealed when 'N,D.CentCode § 14-02,4- 12 
WU enact,d In 1983, nor WU it repealed in 1995 
when the dlscrlmlnatory housln1 pncdces atatute 

Copr. C West 2003 No Claim to OtaM, U.S. Govt. Works 

http://print.westlaw.com/dellvery.html?dest-atp&dataid-BOOSS800000000S30002120479... lit 1/2003 

:.,·~-~-
I; 
,1 ~ 

J 

.J 



L 

625 N,W,2d '51 
2001 NDII 
(Clta uz ffl N,W.Jd 5$1) 

wu lut amended •d recnmd, delpke the 
iauance of the Attomty 0tnera1•1 opinion in 
1990. Addtdoully. when recently preaeai.d 
with the oppartwdty to speak to tbe "pubUc 
poltcy/monllty blue" of N.D.Cent.Codl I 
12,1·20-10, the Ned Dakota Supreme Court 
declined to ..... It. &• C"""1k Y, C•tttolt. 
5'9 N.W,2d 280, 215•16 (N.D.1997), 
Tbe.. ltatutel • be caaatrued 11 

... 10 that effect 
may be &iv• to bath provlttons .... • s,, 
N,D.Ccat.Code f l-ol-o7. 'nw conftict between 
the two pn,vtalom II not Irreconcilable becauae 
the stltutel ca 'be harmonized to provide an 
interpretltiOG that pv• effect to both provillou. 

The pbrate ....... with aapect to Dllfflllt11 

conta1ned whhla N,D.Cmt.Codo I 14-02,4- 12 la 
not rettdlred meaa!npee by applicltioa of the 
~ of the mlawt\al cohabitation ltaude to 
exclude llllDWrled, uppoaltt sex cohabitatcn 
[tic), The ..... will ltill repla taainlt several 
dllcrimlnator)' bouliq practicel baled on StltUI 
with l'llpect to blll'riap. 
AccordinalY, tba ccurt must find that 1be 
allepdona of the plaintiff& in parqnpbl 11 
throu&b 21 aad 27 tbNIJah 30 have f'alled to IClte 
a claim upon which relief can be aranted whh 
reprd to plamtifFt• clalma of duc:rimlnadolt 
based on status with respect tu maniaa• 
contained in parqraphl 9l(A~ (B) & (C) of their 
complalnt and said claims mall be dbmiased to 
the extent they alleae auch dbcrimtnadon. 

Nortlt Dokolo Faw HOllll"f Ca,mcl/, Inc. \I, 
Haldtw, 'No. Al•9S.077 (D,N.D.1999). 

7 

(1 17] fa 20001 the United States Distriot Court 
for t-;ortb Dakota decided a suit similar to tbJs one 
broqht by the Houin, Council, Norlh Dakota 
Fol, Hmu;,,, Council v. Woat1; No, Al•99-lld 
(D.'N.D,2000), 11te tederal court, analyzina North 
Dlkota law and df1tinauishin1 federal case, relied 
on by tho HOU1lna CoUIIC1~ concluded the Housln1 
Council ltcked standin1 to sue under the North 
Dakota Hwnan Rlahts Act. 
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(2)(3)[4) (1 19] With tbia hiatoricaJ blcqround, 
we tum to the hmework for uatyzfna ltltUttl ud 
olalmed c:onfllctl be&w• .-.. StltUt.el an to 
be couruecl llbenlly to tft'tctua 1belr purpo11. 
N.D.C.C, t 1-o2-01. When the wolds of a -­
n clear, 1bl)' cannot be lpored under the pn,text 
or punuln1 their ,pirit. N.o.c.c. f 1-o2.o,. The 
apecifto prevails OWlt the aeneraJ. N,D.C,C, I 
l..ol-o-7, s .. .,. couruecl to pve eft'ect to 
-.ch provilloll. N,D,C.C. I 1-ol-07. ltepea1 by 
implication It. not favored. '11wttll,01t "· 
U111otujl1d .hltlg,,Nnt F'lllld, 225 N.W.2d 39, 45 
(N,D,197-4) (cjtfq Sandi' Sutherland Statuto,y 
COllltnlctlon. Vol. lA1 f 22,13, It 139 and 149 (4th 
ed. tm)). Lonptandina*559 ldminia1ndve 
lnterpretadons are pven deference. °"°""' v. 
NOrllt Dakott1 O.,,~ of 11"""111 Sllrllca, 492 
N.W.ld 515, 517(N,D.1992). Attnmey pnerata 
opinion, and federal court declliou an pwn 
deterenct lt the)' n penua1lve. w-,11,,,.,. "· 
CMlllplon H,oltlmn Co,p., 1999 ND 173. 1 47, 
591 N.W.2d 820, 

C 

(1 20] We now consider the meanlna ot the 
cohabitation statute and the meaniq of the Human 
RJpb Act dJlcrimillltory bouslq p,acdcet 
provision. 

1 

[1 21) The cobabteatioll statute WU amended to hi 
pre,ent form ht 1973. dective In 1~5. North 
Dakota'• cohabitation statute. N.o.c.c. f 12. l• 
20-10,statea: 

A person fl auUty of • cllll B mJademeaaor if he 
or she Hves opcm.ly and notoriously with I person 
of the oppottte sex • a married couple without 
befna married to the other person, 

'lbe 1913 amendment of dte statute removed the 
lanauaae "cobabltl u huaband or wife" and added 
"live, openly and notorioualy with a person of the 
oppotfte su u a maniod couple." SH Stat, v. 
Hojft,,an, 68 N.D, 610, 282 N.W. 407 (1931) 
(detallhta thf pre• 1973 statute). 

r, 18) 11te District Court in this case considered 
the tore1oln1 history and the plain wording of the (1 22] Varyma deflaJtions or cohabltld~ exist 
statutes In decldJn& to dbmlss th~ claimJ of the Th.s l996 edition of MerriamWebster's Dictionary 
Housing Council and the Kippen1. of Law defines COMblt u "to live toaetfier u a 
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mmled coup.. or In die manner of a married 
couple. 11 The l 9'9 ecUdon of Bliek'• Law 
Dlotlaftar)', at PII• 254, deftnes c:obabhadoa M 
"[t)be fact or state ol llvtn1 tosetber, ap. • 
partwl In Ute, usu. wkh the 1ugesdoa of MXllll 
relldom. 11 Notclliow coblbltldoa ii dMI "ICt of a 
1111D and I WOIUII o,ealy llviftl topdw uadlt 
CU'CUmltlaCel dllt mate the mranpment lllepl 
under -- that .. DOW l'll'fly enforced. II~ 
Id. The Mlnaaota StlpNnle Court bll 
"cohabit" • Hvma "toptber ln a IIXUII relationsblp 
when not leplly ,mmlld." Slot, 11)' Coop, \I. 
F,lltdt, 440 N.W.2d 2. 4 n. l (Mmn.1990) (ctdna 
The Amtricall fferitall Dictionary of die Enallsb 
Lln&UI&• 2'9 (19IO) (New Collep Dlctioaary)), 

FN4. Altbauab lt II qued c:ahabhadon 
statuta n l'll'tly enforced, this. Court hll 
held the llclc of enfinemeat to be of no 
1lpiftcance. SM Stat, Y, Otlllfbl• s.to,mo, 
/no.. 144 N,W.2d 749, 76' (N,D,1966) 
(laxity In entoroement don not result In a 
denial of equal protectton of the laws) 
(citations omitted). 

[51 (1 23) 11In ucertamlna legislative intent, we 
look fint to 1be words used In the statute, 1M111 
them their plaln. ordmlly, and commonly 
undelstood meanJna. 11 Dowlll, v. P.,btna COIUlty 
Wat,r R11tnrc1 Dlltrlct, 2000 ND 1241 1 91 612 
N.W.2d 270 (citldou omitted). "When a statute la 
cl• and wumbipous on Its flee, we will not 
dbreprd the letter of the statute under the pretext 
ot pursulna la spirit. because the leplative intent 
ii presumed clear &om the face of the statute." Id. 
(citina N.D.c.c. f 1-42-05; Law,.nc, "· North 
Dakota Wo,kft Co,,,p. B'4r•tn4 2000 ND 60, 1 
19,601 N.W.2d254), 

[6)(7) (1 24] In codification or recodlftcation. the 
pnsumption It that no chanae in the law wu 
lntmded. absent a clear lqiJlattve Intent to the 
contruy, &, Evan.ron Y. Wig,,,. 221 N.W.2d 648, 
654 (N.D.1974) (a simple chanae in diction or 
pbrueolol)'-abMent I clear, leaiJlati\it intent to the 
contnl)'-it presumed to be a chan.p "t"or purpose 
of clarity rather than tor a chaqe In meanin&") 
(quadna $0 Am,Jur, &llhllu § 445), This Court 
has stated: 

•560 Usually a revision of statutes simply iteratel 
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,.. 
th, former declaradoa of ltplative wiU. No 
pnswnpdon 1n111 tom ...... ,,, dua c:bnctet 
thll the revben or the llplatun la ldopdna ebt 
te'Vlllol Intended to chlnae the exildna 1aw. but 
the pmumpdocl la to_ thtcaatnry_, unlal ID 
intent to chqe It clearly lpplll'I, 
1be pnenJ prlllllllpdoa. obtaJu that th• 
codiflen did not Intend to M1D1t1 the law u k 
formerly existed. Chlnats made la the revblon 
of ltltUtll by alteratloa. of the pbrueolol)' will 
not be reprded u alt,riq the law unleu then la 
a cl• Intent so to do. 

Stai, • r,J. J9,,,,,,01t ,. Brodlriclt. 75 N,D, :WO, 
27 N,W.2d 149, 164 (1947) (lntnal chldou illld 
quotadolll omitted). 'lhlnfote, we praume tbt" 
leplature did not Intend • chlqe to th• 
cohabhldon law. 

I 

[I) (1 25) 1be Housfna Council auerts dllt North 
Dllcoa bu deaimlnallzled all sexual nladom 
amon1 constndn1 adults, Thi auertfon la 
contradicted by 1he cobabhadoa atute .. well u 
the criminal penalti• for adultery, bipmy, 
prostitution. or lncest, notwithstallcUq the consent 
of the pertie1. N.D.C.C. H 12.1-20-091 12.1-20..13, 
12, 1-29-03, 12.1-20-11. 

b 

(9) [1 26) The Houslna Council and the K1ppen, 
argue the 1973 recodlflcation of the cobabftldon 
statute was intended to retam the statute only u an 
antihud provision. Althouah the minutes of the 
interim committee clearly reflect that one member 
of th., committee would bave preferred to main 
only Ill ud1nud prob,bition, the entire lesilladve 
bJlt<l .y shows tbe interim commttt. deleted the 
antihud lanpaae 1iom the section. and the 1973 
Senate JucUcialy Committee WU told the statute 
would "continue to prohibit unlawful coblbltation." 
H1arlng 011 S.B.2fU1. S.B.2<U8, Olfd S.8,2049 
Befo,1 ti" Hmu, .hldicltll'y CoMm., 43rd N.D. 
Leais, Sess. (Jan, l 7, 1973) (testimony of Thomas 
M. Lc>cbley. Attorney-at-Law), 

2 

[1 0] (1 27) At issue ii the term "status wltb 
respect to manilae." which Is undefined under the 
Human Rights Act. Analyzlna other definitions 
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under Nonh Olkota law. the dlatrict court 
concluded the 111Aplulre Intended the phrue to 
mean befna manitd, 1ia1te. sepen&ed or divorced." 

C, 21) The Houatna Camell and the Klppeu 
11'1111 11atua whb nspec:t to marriap .. la simple: a 
penon la ebber married or not married. Aldlou&b 
It II unJawM to deay boualna buecl aoltly on 
whether • .,._ II er It not married, tbe relevant 
Inquiry ta whllher I person Is div«ced. widowed. 
at llplrlted, rat. thn.a simply married or 
unmurled. 

(1 29) The Petenonl 11'1'11 that altboup It la true 
that under the dlacrim1nmy bousln1 provision a 
penon cannot be dilcrimluted apfmt booue of 
marital mtua. the Kfppeal were cltlrtkd howllna not 
becauN die)' wn slnale, but becaUH d,ey were 
UIUllll'liod and were Nekin& to llve toptber ■ if 
they were married. A review of the cobabltadon 
.... mdencet dlil pofnt. 

r, 30) Numerous courts have addnued IIDpap 
1imJlar to 11status with respect to mll'rilp, 11 the 
1anpaae It iu1t bere. TboM courts dbap'ee 
reaardfnl tbe appropria&I welpt to pve to wont, 
with an Import similar to 11statua with respect to 
maniap.11 In McCr,atlJ v. Hof/lul, 222 
Mlch,App. 210. 564 N,W.2d 493, 495-96 (1997), 
the cowt dl«erendated martial staa.11 from conduct 
by concludlq the term 111D1rital statu111 wu 
lepladvely Intended *561 to prohibit 
ditcrlm1nadon "baled on wh,th,, a penon ll 
fflln'ledlt (quodn1 Mlllt1 "· C.A. Mu# Corp.I 420 
Mk:b. 3'5. 362 N.W .2d 650 (l 984)), 

[1 3 I] ne Wisconsin Supreme Court hu also 
concluded refusal to l'ellt to umnuried tenants who 
choose to Uw toaetber Is based on tonduct nuher 
thin statu,, Su COIIIU)' of Dani v. Nom,1111, 174 
Wis,2d 613. 497 N.W.2d 714 (1993). On the other 
hand. Alaska, MuacbUNtts, and CaU(omla have 
concluded ref'usal to rent to unmarried cohabitants 
I• based upon status rather than C(ldduct. &, SM/ti, 
v. Fffb' Emp/c,ymlltt & H0111l1tg Comm'n; 12 Cal.4th 
1143. 51 Cal.Rptr.2d 700, 913 r.2d 909 (1996), 
c•t. dl11l1d, 521 U.S. 1129, ll7 S.Ct. 2531, 138 
L.Bd.2d 1031 (1997); Swannll' v. A.lldtorag, 
Equal Right, COIMl'n 114 P,2d 274 (Alaska 1994). 
Cll't, dlnl,tt 513 U.S. 979, ti$ S.Ct. 460, 130 
L.Ed.2d 361 (1994); Atto,n,y o,.o1 "· Dall,a. 
418 Mass, 316,636 N,E.2d 233 (1994), 
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(1 32) We seek to interpr'lt our ,tatuttt wftb a 
pal ot atvma etrect to each. N,D.c.c. I 1-oi-01. 
Implied repeal It not tavored. 1'waldla1t v. 
Un,atltfl1d .J,u/p,Nt Fulfll, 225 N.W.2d 39, 45 
(N,D,1974), 

r, 33] Stltlltel n to be llberally conltrued 11whb 
I view to effectln1 its objecta and to promodaa 
justlce.'' N.D.C.C. f 1"°2.01. The purpaM of the 
Nortb Dakota Human kJptl Act ls "to prohibit 
dlscrim1nadoa •r• and to deter those who 11d. abet, 
or Induce discrimination or coerce otbeli to 
dlscrimlnlte.11 N,D,C,C. I 14-02.4-01, CrlmJnal 
ltltUtel are intended to vindicate public norma. to 
pve flJr wamtna or prohibited conduct, to pnscribe 
penalties conuneuurate with the ieriousneu of the 
oft'enle. and to effectuat, otb• defined putpalel, 
N.D.c.c.112.1.01-G'l. 

[f ~) When the leplature enacted the Human 
Rlaht1 Act, it Is presumed to have known of the 
ex.lttin1 criminal cohabltadoa statute. We have said. 
"The leplature wm not be held to have chin,- a 
Jaw lt did not have under consldention while 
enlCtull I later law, Ullleu the terms of the 
subsequent act an so lncoasistent with the 
provisions of the prior law that they cannot s11nd 
toaetber,.. Blrn v. &mrl1ad, 493 N. W .2d 690, 69' 
(N,D,1992) (citma Tht,old.ton v. Un,"'411,d 
Judg,Mnt Fw,d, 225 N.W.2d 39, 45 (N.D.1974)), 

(11)(12][13) [1 3~] In essence. by suaaestma the 
Human RJpts AotrequJm that housina be provided 
reprdleu of compliance with the criminal code, the 
Houslna Council and the Kfppens are uldn1 ua to 
repeal or to give new meanln& to the cohabitation 
statute, We ate then con&onted with the 
well-established nlle precluding amendment or 
repeal of leaJ1latio11 by implication. Id. 

An Implied amendment it an act which purports 
to be Independent of. but which In subttanee 
alters. modJfles, or adds to a prior act. To be 
effective. an amendment of a prior act onlinarily 
mw.t be expressed. Amendmentl by lmpHcation, 
like repeals by impHcadon. are not favol'fd and 
wfll not be upheld in doubtftll cases. 

Id. at 694-95 (citations omitted). In North 
Dakota. there la .. an established presumption" 
apjnst unencH111 or ,.alma • piece of ltafa.ladon 
by lmpUcadon, Id. at 69$ (citation omitted). 
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(14) (1 36) Coupled with the "presumption ap1n,t 
npealin1 or uneadlna leaialltion. we are ... to 
blnnolllu dltrenat --- pulld by the 
leplalre and alv• them ftall effect." Id. (citula 
N.D.C.C, f t,.()2. 07). •statutes reJadna to the 
ame aub.Ject matter shall be conttrued topdw and 
lbould be hlrlilonlzed, lf poulble, to &iv• 
IIIIIIIWllftal eft'ect to tlCb, without renderina ont or 
the other 111t1Na.11 *5'2 Id. (quodq Wat#ft111 "• 
Nortlt DoluJtrJ Worun Cot11p. Bw,at1, 459 N. W,2d 
5-40, 541 (N,D,1990)). 

[UJ N 37) The·· cohabftatian statute and tbt 
dlacriminltory houslna povllioa 11'1 harmonized by 
recopizina that the cohlbttadon ltlmte roplatn 
conduct. not statua, The oppoalte lntilpl'etldon 
would render the prohibition aplut cohabitation 
meanin&lesa. 

(16) C, 31) Like Mlcb!pn, Wllconlln. and 
MlnnelOtl, we conclllde these two provialou may 
be hlnnonized wblle it1ll alviaa each of them fta.11 
effect. N,D,C.C. f 1-02-07. It II unlawAa1 to 
openly and not4dously live topther II husblnd and 
wlte wkbout befna manied. It II unlawftal to deny 
bousin& bued on a penon•s status wfth respect to 
marrfaae (I.e., married. •lnale, divorced, widowed. 
or sepanted). It is not unlawful to deny houalna to 
an unmarried couple sceldna to openly and 
notorioualy Uve toaetber • husband and wile. 

C, 39) In addidon. when there fl a conflict 
between two s11tutes. the puticuJv provision wm 
control the general so that effect can be given to 
both statutes, N.D.C.C. f t-02..07. In this claimed 
contllct. N.D,C,C. f 12,1•20.l0 repilatel one 
particular activity, unmaniecl cohabitation. 
N.o.c.c. f 1+02.4-12, on the other hind. reau1ates 
HVeral buet tor dilcriminatton. The terms of the 
more ~Ifie statuie, N.D.C.C. f 12.1- 20-10, 
prevajl. 

D 

( 17) (1 40] Althou&b we ate not bound by 
attorney generaJ's opktions lnterpretina statutes. we 
will follow theu1 tr they ere penuuive, W1rlin,.r v, 
ChOltlpion Htalthear, Ct»'p., 1999 ND 173, f 47, 
591 N,W.2d 820 (cltina Unit,d Ho.rpitol "· 
D'Annunilo, 514 N.W.2d 681, 685 (N,D,1994); 
Slot, "'· 811/u, 489 'N.W.2d Sff, 593 (N.D.1992)), 
We give "respectf\11 attentfffl to the attorney 
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pneral11 oplniont and foUow them when we find 
them penua,ive. 11 Ho/111,r,n v. Nonh Dakota 
Wo,_., COMp, Bur• 455 N,W.2d 200, 204 
(N,D,1990), Attorney &eneral'I opimom pkle 
.- officen undl 1upeneded by Judicial aplalom, 
W,rlJ"l,r, 1999 ND 173, 1 47, 591 N,W.2d 120 
(china Stot, • rll. JolUlla,, v. a., 1'4 N,D, ™• 
259, 21 N. W .2d 3'5, 364 (19"5)). 

[1 4 l] The attorney pnera1'1 oplnJon II supported 
by the lealalldve hiltor)' of the two ltltutel IDCI 
speclftcally addrelNs the confUcc between them, 
Attorney General's Opinion 9().12 concluded: 

N.D.C.C. f 12.1 .. 20•10 WM not npeeled when 
N.D.c.c. f 14-02.4-12 WM enacted. Thus, the 
contlnuina existence of the un1awAal cohlbhldoa 
statute after the enactment of N.D.c.c. f 
14-02,4-12 vftiall 11my aramnmt that the 
leplature hiended 'marital statua' dllcrimlriadon 
to Include dfscriminlldon on the but, or • 
couple'• unwed cohabltadon. 11 

(Citation omitted), 

(11)(19] [1 -'2] Ahhoup not blndiq upon the 
courts, 11an Attorney Oenerar1 offtclal opinion 
nonetheless bu Important bearina Oil the 
cc- ,strucdon and interp'etadoa of a statute." 
Rugha v. Stat, Far1tt Mui. Allto. /,u, Co., 236 
N.W.2d 870, 876 (N,D,1975) (cltlna 2A Sutherland 
Statutory Comtrucdon § 49,051 p. 240; Wallw v. 
W1N""""11, 143 N.W.2d 619, 691 (N.D.1966)). 
"Such official opinion of the Attorney Geaeral la 
especially pemwlve when subsequent legislative 
action appears to confirm the opinion." Id. 

I 

(1 43] Since the attorney a•eraJ's opinion wu 
publllhed In 1990, the leplature completed five 
biennJal sessions 111d at lwt once conaidered 
repealln1 the cobabltadon statute. la 1991, a 
meuure to repeal the cohabitation statute, House 
Bill 1403. wu introduced, presented with the •so 
Attorney General'• opinion, and defeated. It Is 
clear the legislatm'e was aware or the alleaed 
statutory conflict. 

[201 (1 44) In Haht of the five completed biennial 
leglsladve sesskuu1 and the defeat of die measure to 
repeal the cohabitation statute, the leplatute bu 
impliedly approved the attorney aenerat'a opinion. 
11te fmplied approval glves even anater welpt to 
the construr.tlon of the cobablwion statute and the 
attorney general's opinion. s,, Ho,1t v. a,,y, 219 
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N,W,2d 153, 159-60 (N,D,1974); WQ/ur v, 
w,u.,.,,.. 143 N.W.2d 619, 6k (N,D.1966); SI•• "• Eq,utab/1 U/1 blwonc, Soc~, 61 N,D, 
641,282 N.W, 411, 415-16 (1931), 

E 

[21) (1 45] A rtdlnl dbaiot court dlolalon 
~ 'North D1koa law 11 not bfndina upon 
Norda Dlkotl cow. Wt wil~ bowewr, rapect I 
tederal district court opidaa If It Is persuulve and 
baecl upoo IOUnd ~•a. 
(1 ~] Cidq 1 1990 Nonb Dakota Attomey 
Oenetar1 ophuoa and a federal court decltioa 
blterpredna dua luue; the d1mict court concluded 
M ref\&alna to reat to • couple seekina to cobaMt la 
not a dt.crimlutory praodce. SM Attcmey 
Otnenr1 Opilllon 90-12 (1990); North Dob,la 
Far Ho,u"" COMtJII, lno. "· HaJw. No. 
A 1•91-077 (D,N,D, 1999). 

(1 47] Tbe Haldll' c4Mt cited Attome,y General 
Oplnloa 90-12 u '1lahJy penuuive11 ad entitled 
to .....,ect. Further, the court stated: 

Foremoat for ccmsklertdon is the tact that N.D, 
Cent.Code f 12.1-20-10 wu not repealed when 
N.D. Cent.Code f 14-02.4-12 WU enacted bl 
1913; nor w11 it repealed ht 1995 when the 
dlscrinuDltory bousina pncdces statute WU last 
amended and reemcted. despite the iuURICt of 
the Attorney Oenerars oplnlon in l 990, 
Additionally, when recently presented with the 
opportunity to speak to the .. public 
policy/morality isauo• of N.D. Cent.Code f 
12,1·20- 10, the North Dakota Supreme Court 
declined to lddtell it. S. Cll'fflM Y, C,r1t1ak, 
~9N.W.2d280,215-86(N,D,J997), 
1bese statutes can be construed • ... so that effect 
may be &fven to both provlslom ... ,tt Sn N,D. 
Cent.Code f 1--02-07. The conflict between the 
two provfliolls t, not irreconcilable because tht 
statutes cm be harmonized to provide an 
interpretation that gives effect to both provisions. 

The pbrue *•tatus with respect to marritp• 
contained within N,D, Cent.Code f 14-02,+. 12 I, 
not ...... meaaln1less by appllcadon of the 
tanauaae ot the unlawful cahabhation statute to 
exclude unmarried. opposite sex cohabhaton 
[sic], The statute will still reaulate aplut several 
discrlmfnatory howfna pracdces based on status 
with respect to mamaae, 

Paae 12ot19 

Paae l 1 

Norllt DUIJla Fall HmuJn, Ctnll#JIJ, Inc. v, 
Hol .. , No. Al-98-077, 7-1 (D.N.D.1999). 

[1 41) The federal court dlclskm b entitled to 
rtspeCt. 

m 

(1 49) Under the words of the --• tbe NIN of 
-atGly comauction, 111d dat lepildve. 
ldmloutradve, lad judicial bbtoly, w, caaolude It 
II not m UlllawAal dllcrimialtaey pracdce under 
N,D,C,C. I 14-02,4-12 to nftlle to rent to 
unawried penolll Mekfna to coubk. S1111111111)' 
judameat WM tbenfote ....... (FN5] 

PN,, The dilllllt la buld oa tbe flawed 
premise that the Pttenou would bave had 
to prove the Klppeu paUty of unlad1l 
cohabkldon. 1be Kippdal did not raise 
the arpment and did not dispute tbe flc:t. 
1be luue before UI f, not whether tbe 
Klppen, could have been SUCClllftlll)' 
prosecutecl for tbe crime of Ulllawftd 
cohabttadoa, but whether the leplature 
Intended to prohibit landlord, tom 
retusln1 to rent to unmtrrlecl couples 
seekina to cohabtt. 

•su [1 .SO] ff we were to usum, the Houslq 
CouncU would have staadbla to comest the 
Petenou' actioas, summary judplem would 
equally apply to dlspoee of the Housfna councu11 
allepd claim. Because. u a matter or law, there la 
no l&sue of material fact ln thlt ca,e, we need not 
addreat tbl 1t1ument that tbe Houuna Council 
wouJd have standia&, SU Slot• v.Ewm.,, 1999 ND 
70, 1 17, 593 N.W.2d 336 (•we need not COdlider 
questions. the answers to which are not necesuay to 
the detniinltion of an appeat•), 

IV 
(1 S 1 J The Jud&ments of the district court are 
affirmed. 

[1 S2J VANDE WALLS, C,J,, NEUMANN and 
MARINO, JJ •• conclll', 
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KAPSNER, Justice. cll11endn1, 

(1 53) BecUt the dlatrict court's award or 
1UIIUIIII')' judplent apbut tbe kippens praumn, 
whhollt ldequat, evkleac:t. 1helr conduct violaeld 
N,D,C.C, t 12,1·20-10, on tbt bub of dlei' 
admluloa ot ln1"lt to llw toptber while 
IID1Dllried, and becaUM the d!atrict court erred 
UDder N,D,R.Clv.P, 12 ud 17 In dJlmlu(q tbt 
· ffolllinc Couacil few lack of staadlq Md u not a 
real party In In--, I re,pecttblly cliaent. 

I 

(1 54) Tbe Jeplldvt hktory clarty ~lnc:ea 111 
Intent 11\lt N.D.C.C. I 12.1•20-10, prohibltfna 
u1dawftal cohabitation. should not be repealed. 
notwltbltaad1q lta potndal conflict whb the 
form• Norda lllkota Human RJabts Act 
(+'NDHRAII), N.D.c.c. I 14-02.4-12, whlcb 
prohibited bouabaa dbcriminatfon on the hula of 
11atu1 wltb respect to mlffia&e, .. Sbace the statuta 
conllted. tt..y mUlt be hlnnonized, it pmtible, 
Bini v. 8anltM,d, 493 N.W.2d 690, 69, (N,D.1992) 
, The ~ 11Y1 the statutes are bannonlad by 
recopizlna that the coblbitldon statute reaulatea 
conduct, not -..a. If that fa IO, then lfUtfna 
summary Judameat under the ~ developed In 
tbla cue Js improper because there ls Insufficient 
evidence of conduct for which the Kippem could be 
prosecuted under f 12.1-20-10. 'l1le dJsaict court 
awarded IUIIUDII)' Judpseat fn favor of the 
PetenonJ despite the existence or a 1enume llsue of 
material tact that ICJppens' conduct violated I 
12, 1•20.10. The Petenom presumed the Klppena 
were unlawAdly collabitfna bued on their marital 
~ and by lfllldnl summa,y Judgment. the 
district court uka ua to make the same preswnption 
tblt the Kippens' codlct violated the cohabitation 
statute based only on their admission of Intent to 
live toptMf while wmwrlfd, 

A 

(1 S5] Summuy judpnent is appropriate for 
resolviq • contmvny without • trial only if the 
evldenr.e shows there It no, aenulne luue Ill to any 
material tact, °' th• inferences to be drawn &om 
undisputed material facts; and If the evidence shows 
a t>4'ftY ii eatitled to Judement as a matt« of law. 
MIIMIIII Educ. Au'n v. Manda/I Pub. Sch D/Jt. No. 
/, 2000 ND 92, f 6, 610 N.W.2d 64i 111 oho 
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N.D,R.Civ,P. .56(c). 1be ,vlaenee P,Hated must 
be viewed in the llpt most favorable to tbe plat)' 
oppo,lna the motion. wbo muat be pvtn tbt benlffl 
of all tavonblt •58 lnfertnctl wblcb MIOlllbly 
CID N drawn hen the evidence, M""""1,. It f 6. 

c, 561 1n rmewtna unmary Judcm• c1ec111om, 
we have emphulzed dllt nehhtr w, nor tbe trill 
court .,. allowed to wetab mct.ace, deClrmme 
CNdJbiUty, or aai.npt to cLcem the truth of die 
matter, Opp v, Soule. On, Mp,t, /,,a., 1999 ND 
52, 1 16, 591 N,W.2d 101. Radler, the quesdon 
for the court la whedler a f'lct finder could retum • 
verdlct for the· party br1qina the motbt on die 
evjdence pn1111t,cL Wu,,,,_.,"· HHy, 1991 ND 
App I, 1 5, 514 'N,W,2d 159 (citina .4ndlnOII "· 
LIHrly Lobb-;, Inc., 477 U.S. 242, 252, 106 S,Ct. 
2$05, 91 L.Ed.2d 202 (1916)). The mere exiatence 
of • scfndlla of evidence In suppon of ■ PlftY'• 
position wilt be lmufflclent; there mlllt be evidence 
an which the fact ftnder could 11110111bly ftnd for 
the pllty, Id. Therefore, when detemunina It a 
&iftliine flctuaJ fuue a to the aUepd UllJawftd 
acdYity exila, the trill judp mut bear in mlncl the 
actual quantum and quality of proof neceuary to 
support Hablllty. &nlth "· LIIIIJ O'Ldb.,, /,,o., 1991 
ND 219, 1 12, .517 N,W.2d 173, UnJea die 
evidence pre,ented it ot sufficient caliber ot 
quantity to allow a rational finder of fact to ftncl 
proof of the unlawful activity by the requisite 
burden of proo( there is no aenume luue of 
material fact n,prdina die IUepl conduct. Id. 
(citln1 LJbwty Lobby, at 2$4, 106 S.Ct. 2505). 

[1 57] The record does not contain evidence 
sufficient to show tbe KJppem committed wdawftd 
cohlbitadon, Therefore. the mere existence of the 
cohabitation statute Is an insufficient basil for 
awtrdlna !Ul1Ullll')' judplent on the asserted 
grounds that the reAlsal to rent wu not 
dfJc:riminadon, 

B 

[1 SB] Based on the lqialadve htstory, chtonJcled 
by tbe majority, I do not dispute the district cowfi 
conclusion that cohabitation Is conduct l'lthel' than 
status. However, I take issue with the f lM:t that both 
the Petersons and the district court have presumed 
Kfppem• wdawfuJ conduct based only on their 
wunanied status, AccordJng to the Kfppens• 
Separaul Statement or Material Facts not In Genuine 
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Dispute, which the Dllcrict Court ilao fOWid to be 
uadiaputed. the KJppn, Wll'I IM111 toptber and 
Wll'I not lllllritd It die time Robert Klppen oaUod 
the Poterlonl to inquJre about rentlna boul(q. 
When ncelviq calla lnqubina about natal 
proparty, Mary Petertoa bid the repl,r pncdce of 
Mklna who would be occupyfna die p,l>perly ad of 
lntonniq caUen die Pettnoal would oat nnt to 111 
unmarried coblbltina COllple because of die Nonb 
Dlkoea cohabltldoa Jaw. When Robert Klppea 
1pCU to Miry ,.._, M said ht WU intnated In 
the nmal propany aad be and hll fllncee would be 
Uvhla daere. Robert Klppen llllde no 
swpreamtldoa 1bey Wll'I muried. Id reply, May 
Pa1oa told Robert Kl..,_ dm the Petenom 
would not be ablt to rent to him becauM he wa 
cohabtdq widl hJI flanc,e, Tbua, tom die mere 
flct that Robert K1ppen admitted hit m-. to 
occupy Ill lplrtmeDt with bla fllncee, Mary 
P-..soa concluded the Kippem Intended to 
un1awft&Uy cohabit, but there ii lmuffle!em 
evidence co conclude the Klppena could be 
prosecuted for unlawftdly cohabltfna, 

(1 S9] Under N.D,C.C, I 12,1·20-I0. unlawftll 
cohabitation la deftud 11 .. Uv(ina) openly and 
not.orioully wltb a penon ot die oppmite sex u 1 
married couple without belna married to die other 
p,nc,D,11 Mary Petenon had no widence the 
Klppena would bo llvina toptber 110l)enly and 
aotoriou,ly, 1t which this Court bu defined to mllll 
undJsaulsed, UIICOllcealed. and pneraJly known or 
u a matter of ccmmon knowledae bl the 
community, 9ft *JU&at, v. Hojfi,,on, 61 N,D, 
610. 612, 282N.W. 407, 409 (1931). Nehh• did 
Mu)' Pettnoa have pl'oof that the Kfppena would 
be llviq .. ,. a married couple," which II 1 
requiretnent of violating § 12.1-20-10. Radler, 
Miry Peterson presumed the J{Jppem' conduct W11 
unlawful simply on the bull of their "status with 
respect to mumae ... &, N.D.c.c. f 14-02.4-12 
(1995). Therefore, tbe district court erroneously 
aranted summary judptent because there fl a 
genuine wue as to material &eta establlsblna that 
the Kippem actually were or would bo unlawfully 
cohabhlq. s,, N.D,R.Clv.P. 56(c) (renderinl 
summuy judpnent .. If the pleadfn&s, depositions, 
wwen to lnterroptories. • and admissions on file, 
toaether with the affidavits, It any, show that there 
is no aenufne wue as to any material fact and that 
any put)' is entitled to a Jucfament as a matt« of 
Jaw"). 
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(1 60) AJthouab the plalntlfti' complaint .-d, 
11 At all tim• relevant to dds action. (the KJppa] W.. cohabttatina (Alo] U Ill UDllllrried couple," 
nevenbel-. 1bere wu sdll 111 • In dispute 
whether they would bt openly and nobioully 
llvhla u I manied couple, • proecribed under the 
unJawfta1 cobabltldclu -... Al the m,Jority 
concedes. -V-,,m, detlnitkn of cohabbadon 
exist.• The ,--- cannot preaume thl Klppa w• plaanlna to violate the ualawftal cobabitldon 
-- without evideace they wn pllnJna to 
"Uw( ) openly and notorioutly whh a ,_.. of the 
oppOJ.. MX ~ I IDll1'ied eouple without befn& 
married to the other penon. 111 SM N.D.C.C. f 
12, 1•20, 10, M.-y PettrlOll bad DO evidence die 
Klppena would &e vlolldq the ltlblte, but rdler 
sbe pn,aumed the Kippena' unJawfta1 conduct limply 
from their uamarriod statut. Md IUCb pNtUmptiOft 
1s dlscrlmlnadon based on "status widi respect to 
marriap• within the meaning of former N.D.C,c. f 
14-02.4-12. 

(I 61] In awantma summary Judplent apiut tbe 
K.lppena, the district court cUscuaed our deflnfdoa 
of cobabltadon in Bour v. Baur, 199'7 ND 135, 1 
13, "' N. W.2d 106. In .Bak.J~. WI stated 
cobabltadon Includes, M'J1le mutul ldlUIDpdoa of 
those marital riala, dudes uut oblipdou which 
are usually manite.W by married people, mcludbla 
but not neceuarf~ dependent OD sexual relations.~ 
Id. On the bult of thJI defbtitiaa. tbe plaJn 
lanaua,e of N.D.C.C. f 12.1·20.10 probibfdna 
cobabkadon. and the flct that Robert Kippen sttt.ed 
to Mm, PetenoD be wauld be llviq with bis 
t'llncee, the dutrict court stated. "(I]t fa clear that 
[tbe KJppeu] woald be bl violation of N.D.C.C. I 
12.1 .. 20-10." the cowt fiartber stated, "The 
PlstencNII -1dutod to rtat to [the KJppens] not 
bec:11• of their marital 111111 but ntbet because 
(chr. Klppeu] Wft Plannina on IM111 toaether m 
vtottcioa or North n.kcwa law." However. Robert 
Kippem had not plainly admitted to Mal)' Peterson 
dllt he planMd to t'iolate all the elements of tbe 
cohlbttadon statum. s., ,,. r• &tat, of &QA/on, 
472 N.W.2cl 741, 74' (N,D.1991) (stadng SUllUIWY 
judpnent ls only proper wbea a party fWII to raise 
even I reasonable infereace of the existence or ID 
element euendal to the ptrty's claim and on which 
that party wm bear the burden of' pl'O(tf at trial); ,,. 
aho N.D.C.C. § 12.1-20-10 (crimlnaHzin1 openly 
and notoriOUl)y living with • persoil of the opposite 
sex u a married c<>up1e without beina married to 

Copr. C West 2003 No Claim to Oria, U.S. Oovt. Works 

http://printwestlaw.com/deJivery .html?dest-atp&dataidcBOOSS800000000S30002 t20479... 1/1112003 

1l1 

; ·,' ', .; I i • 'i ~ ~~ 

J 

.J 
4 ·-



r 

L 

625 N,W,2d $$1 
2001 NOil 
(Cite u1 625 N, W,U 55l) 

the other person), 

(1 62) The diluict court'• award of 1\IIMIII)' 
Jud,ment la premature, u there wu no evidence 
dllt till kippem would be 11lMn1 • • married 
couple," Lt., dlla they would bl mutually uaumlq 
marital rlpta, dudet and obllpdou uauaUy 
IDIDifatecl by 1llllrild people, lncludlna but not 
111C1111rily ..,..._ Oft IIXUl1 r.ladoal. &f 
Bout, 1997 ND US, 1 13. 566 N.W.2d 806. The 
ltlbdardl fol' lfllldal I IUIDIIIII')' •U1 J\Mlamed 4o 
not perDlit the trial .court to concludl the ,..._ 
were mlkfns a dlofaloa blNd oa coaduct vk>ladna 
N.D.C,C, f 12,l-2o-l0, Tbenfon. I wOllld reverse 
the summary judalneat. 

II 

C, 63] The dimict com1 armtted Petenou' modon 
to dllmlu the Houma Council, under ltuJa 12 and 
17, N,D,R.Clv.P., oa the pundl that the Houaln1 
Council lacked ltlDdina to sue, under the former 
N.D.c.c. I •~.4-12. and ii not a real party In 
Interest. After a dilcuulor. of leaitladve history, 
the district court f'ound the Jeplldve intent 
.. ambipous and ambivalent" reprdlna whether the 
Houslna Council la • person agieved by I 
cUsc=rbnlnatory hombla practice, Oulded by our 
opinion In SJ,a,/t v. U.S. Wal COIIUIIJUlicatiON, Inc., 
545 W.W.2d 194 (N.D.1996), the dil1rict court 
oplaed that .. .,n,Hna ls dependent upon a tndy 
lndependlnt clabn, 11 but the ff('Usm, Councir, 
•entire claim ... ii dependent upon allopd 
violations of {the Klppens') rights.• The district 
court found the Kfppem an the retl parties In 
interest, the Houaiq Councirs clainu of penonaJ 
lou are actually derivative ot Klppena1 clahm. and 
the eounc,r. injuries based Oil its role or citizens• 
wMChdol pocap are •tadrely voluntarily assumed." 
The district court concluded the Housina Council 
*failed to establish that It hu I real Interest In the 
litfpdon that u not dependent upon the claims of 
injury by third person," and thus 1111 no penonaJ 
riaht or Interest violated and, under these 
circumstances. lacb standin1 to punue a claim la 
tbtit own name. Howner, the district court erred in 
diamwlna the Housing Co'fl'CU under Rules 12 and 
1?1 N.D.R.Clv.P •• u the Rousing Council alleged 
independent and teplly cognb:able injuries 
sufficient to withstand a motion to dismiss on the 
pleadings, The district court's reliance on Shark 
does not support the courrs analysis Wlderpinnin1 
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A 

(1 64) Pllnuant to N.D,R.Civ.P. 12, tbt PttlnOal 
flied I modoa With tbt dbtrict court f'ar • order 
dilmiaiaa with prejudice the Houalaa Council Md 
its C1UH of action •oa tbt buil dlat (the Housiq 
CounctlJ does not haw ICladfaa to nwatlla tJaJa 
ICtKll undlr (die fonn•J N,D.C,C, 114,02.+.19 .... • 
1be ramer f U.02.+19 speciftecl wbo may briq a 
civil _,.. to enforoe tbt tomw NDHRA: •Any 
penoa clalmin& to be aariMd by I discrimlnltory =~~-:-ac!,:'.:-or~ as!; 
brma • ICdon la the dlltrlct court. ... " The termer 
NDHRA doflnecl _*pencio• 11 follows: ,. 'Penon1 

mana an indlvklull. pannenhfp, usocladoa, 
corpcntioft...... N.D.C.C. I 1,1-02.~l l), The 
diltrict court found that the Housina Council ii "a 
non-profit corpondon": thus, the Hou.ma Couacil 
II a person wi11dn the meanfna oft 14-02.4- 02(11). 
The Houslna Council allepd In its tint 1111ended 
complaint that tbe Petenona• aUeatd discrimlnltory 
bouslna practices caused tbe Council to suffer 
illjuriet In the form or economic loaes la ad pay 
for hlvestipdona and In the inability to undertake 
other efforts to end wtlawftal houina pnctb,s. 
The Council also allepd btjury to Its ability to eany 
out its plllpOIO and to serve the public in hi dolt to 
eliminate boulm, dilcrtmlnatfon; retolvt fair 
boulfn& disputes, ftnd and make available dec:ent 
rental bousin& for penon1 reprdJeu ol lClltUt whit 
respect to marriage, and Win rfahta to the 
Important social, prof'eulonal, businea, ec:c,aomic, 
and political benefits of usociationa that arise &om 
Uvfna h1 a comm.unity where persoas reside 
reprdleu ofmaritat status. 

•5'1 C, 65) Our seminal cue on 1tancUn1 la Sla11 
v. Co,p,m,r, 301 N.W,2d 106, 107 (N,D,1910)1 bl 
which a two-pronaed test wu establbhed to 
determine whether a Htfpnt has alleged such a 
personal stake ln the outcome of the controversy u 
to justify the uerclse of th, court's remedial powers 
to decide the merhs of the dispute. [FN6] Fhlt, the 
Hdpnt muat have suftired some threatened or 
actual Injury resuJtina &om th4I putatively lllepl 
action. Id. (citfn1 Linda R.S. v, Richard D,, 410 
U.S. 614, 6171 93 S.Ct, 11461 3$ L,Ed.2d 536 
(1973)), Second. the asserted hum must not be a 
1eneraliz.ed grievance shared by all or a large clau 
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of oldaaa. that is_ the litigant aenerally muat IIMlt 
h1t ot her own lepJ riahts and lntereltl and Clllllot 
J'llt a claim to reUef on the lepl riabta and lnterata 
of ddtd partiel, Id. (citiq Warllt V, S,/dbt, 422 
U,S, •,o• 499, 95 S.Ct. 2197. 4! L,Ecl.2d 3-il 
(1 '75)). Lidpma may usert only their own 
~ riahts. un1eu they can .,_.t 
wtipty counteMiUna policies, HtNII v. H,bro,, 
M. &It. Dllt., 4l9N.W.2d 119,193 (N.D.1911), 

FN6. C""'JKl'f Lujtll'I v. o./mdttn tf 
WIJdJr-, 504 U.S. 555, 560-61, 112 s.ct 
21301 119 L.Ed.2d 351 (1992) 
(tltlblillun& the "Irreducible COllltitutionat 
mlnhnum of ttudma• contain, three 
elements: (I) the plahmft' must have 
IUft'erld 1ft bvwY m - - lnvulon of. 
lepll)' protected fntffllC which ii concrete 
and plltiellllrbed and actual ot lmmlnmt. 
not conjec11n1 or bypodledcal; (2) the 
injury mutt be causally connected to the 
complalned-ot conduct. that ls, the ~ury 
mua be taiiy traceable to the cbaHenaed 
actiOII of the defendant and not the result 
of m independent action of some third 
party who II not before the court; and (3) It 
mlllt be likely• rather than merely 
speculative, that the iDJury will be 
rednaed by • favorable decision), 

Paae 16ofl9 

Paat 15 

Stat• v. Ha,11ty, 1991 ND 122, 1 10, SIO N,W.2d 
139 (statina a countenilaim defendant bad llflQdlq 
to cballenp th• authority of apeclal 111iatant 
attomey1 aenltll, who were retamed by the 
Attorney OtnmJ and S11te enddea under 
continp,t fee qreementa, to proteCUte Udpdon 
apbut the counterclaim defendant). 

(1 67) Our ltllldfaa test la the ldminlltrltiYI 
context diffin ftom the 1111ndln1 teat Mt out In 
Carpcnt,,, 301 N.W.2d It 107, but lbedl Upton 
the IDNIIUII of "agrieved... Our admbdatradve 
ltladln, lnquflY, WU developed in the cue of /11 r, 
Appl/cotton of 8ft of RJ,a,-, 231 N.W.2d IOI, 
106-01 (N.D,1975), becau1t ltlndln1 II neceuary 
tor judicial mtew tbrouab ar,peal of ID 
admlnlatrldve ordet. Faced with an luue of who 
WU I proper party to seek review Cid appeal of ID 
ldminiatndve decllion. we e,cpnuly noted, .. w, 
lhouJd not and do not place I DIIIOW GI' limited 
COIUUUCtloa upon the appropriate statutory 
provfslo!ll aovntna who may be • party tot 
purpoNI of appeal or •• review. The 1aw on 
ltlncUna developed by earlier cue law which wu 
narrow and limited hu been severely criticized. ..... 
Id. at &06. We explained that form• N.D.C,C. I 
21-32" 14 provided. "(A)ny party before 111 
ldmlnlmative aaency who bl IQl'ieved by the 
decision* may request • rebearina. and we defined 
"party agrievecl• u •oae whou ript bu been 
d1rocdy and Injuriously affected by ICdon Of court. H 

Rlull,,1, at 807-01. We speclfically stated: .. Any 
doubt on the '1uestioll of ltlndina involvfna • 
decl,lon by administrative body should be 
resolved in fa~1 r of permittina the exercise of the 
riabt of appeal by any person agrlevecl In fact. 11 Id. 
at 808. Bued on this expansive view of the 
standina doctrine. we enunciated our three-part 
standina test for admlnfstndve appeal,.: 11[AJ11y 
person who Is directly intmtsted In the proceedlnp 
before an administrative apncy(,] who may be 
factually agrieved by the decilion of tt,, aaency, 
and who participates In the proceeding i,i9fore such 
agency, is • 'party' to 111y proceedln1• for the 
purposes of takJng an appeal &om the d,(e]cfsfon.11 

Id 

(1 66) Previoualy, we have concluded • udtlty 
company bad no st1ndin1 to advance tribal 
soverelp rights of :Wllf-aovemment for alleaecl 
unlawful lntertennce with the tribe'• bttemts. In r• 
Application of Ott•r Tall Pow•r Co., 4.11 N.W,2d 
9$, 97 (N,D,1990); !ff allo Sw(iJIUon v. N.D. 
Wo,A:,n Comp, Bw1t114 .553 N,W.2d 209, 212 
(N.D.1996) (detennlnma a claJmant lacked standlna 
to cbaUenge the Bureau•• aJleaed lack of a 
statutorily required peer review system for 
detenntnin1 reaonableneu of fees and payment 
denial, for un.luatlfied trtatments, because under the 
statute only cfocton or health care provf~rs could 
appeal adverse Bureau decisions reaardfn& tee 
reasonableness and payment denlala): Slat, v. 
Tlbo,, 313 N.W,2d 87,, 880-81 (N.O.1985) (1 til) Under this three-part analysis, we have 
(concludina I criminal defendant hid no standfna to denied standing when lldpnts were not agrieved 
rabe a vquenesa cballenae to a crimlnaJ 1tatute1 in fact. SluJ,,k v. U.S. Wut Com,,u111/cttil01t1, Jt111., 
becau.se he did not dettionstrate the statute wu 545 N,W,2d 194, 200 (N,D,1996), Shark appealed 
vque as applied to hit own conduct), BUI ,,, an administrative approval of the saJe ud tnn.sfer 
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of telephone exchanps by U.S. West to cooperative 
md independent teltphone companle1. Id. at 195, 
We denied ltlndin1 to Sha because he wu not 
tactually ,urievtd. lince be WU I cwtom• of a 
telephone txchanp which wu not belna nmterrect 
.S did 11not demclamal how ht will 1utl'et 
economic buury or pb,-tc,A lntertennce wftb hJs 
telephone Hl'Yice 1tom this sale and tnnsf'er" of 
telepbone exobanps or wb&ch be wu not • 
customer. Id. at 195, 199-200, We l'tllOOed, lf'Jbe __..lzed lmerelt [Shirk] delcrtbel bl slund with 
WflY adlel- telepbolle CllltamW anywhere, and tny 
potential eftict oa li'im II so remota and apeculadve 
that there ii no reMGnabl1 buts tor Judicial NYiew 
of bJa cJalma, 11 Id. at 200, Thus, WI fOlllld Sbldc 
bad not thowa the penc,1111 .. Nqllired tor tbe 
ldvenarill potidan nee--, tor an ICtUII cue or 
controversy, 11 he made no plaualblt ~ bow 
be will either pin or IOII M)'tbin& froln the tnmstir 
of telephone exc:baaes tb..'t do not ftJnulh hit 
t,lephone aervice. Jl: ,,, ·""o ncury v. N.D. 
W01ur1 COlllp. a,,,. 545 N,W,ld 711, 713•85 
(N.D,1996) (denyilla ltlndln1 to • claimant who 
allepd the potential ot Injury nther tblll tnjury ht 
f'lct. u remoee pouiblUtiel and speculation ol harm 
were imufflclent to establish that be wu tactually 
aurlev4kl. and • nominal. formal, or techrllcal 
illtemt in the ICtioa will not suffice). 

(1 69) Conversely, we bave concluded pll'tiet did 
hav, standln1 tu appeal adminlstndve declalons 
upon proof dwl)' hc,rdled the three-part test and were 
factually agrieved. In r, NOif d: MOOtJ,, Inc., 
2000 ND 136, 1 21, 613 N.W.2d $03; ,,, auo 
Trln/Jy Mid. Ct,, v. N.D. Bd. of Nw1ln& 399 
N. W.2d 835, 836-38 (N,D, 1987) (allowing 12W'SU11 
school openton to cbaUenp the constitutionality 
ot a statute and admlnlstrative rules panting 
authority to the nurslq board to disconthtue 
nunlna program,. after ffndfna that affidavit, 
alleafn1 b\Jury from the rules were sufficient to 
wldtstand a motion to dismw). 
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alleacd III lnjury ln fact sufficient to meet 11andlna 
u an agrioved penoa under the federal Fair 
Houslna Act. In HIINIU, the boushla council 
claimed they hid been "ftuatnted by ... racial 
ateer1n1 ~ In Its effortl to 11111t equal acceu 
to bowiq dsrouab COWINlina 111d odla' referral 
services ... [and] bat had to devote 1iplftc1Dt 
resources to ldendty and couaten11:t (these] raclally 
dfscrbnlaatory ltNrina pnctlctll. • Id. In view of 
dleH alleptiom. the Court ltltld, "(T)ben CID be 
no quest1oa that the orpnladon bu IUft'end bvurY 
In fact. SUcb concrete and denlomcnble IDJUIY to 
the ~•• acdvidea-whb die c:omequeat 
drain on 1he orpnlradon'a ~ fir 
more than simply • Ntblck to die orpalradoa11 
abltnct social lntetestl." Id. (cltadon omlUtd): 1H 
ollo C11t1. Ala. Fal, Howlltr CII'., Inc, v. Lowdlr 
Rnlt, Co., Ina., 236 F.3d 629, 640 (11th Clr,2000) 
(notbl1 a ~crity of citcuitl have concluded, bued 
oo Hav1111, tb1t a tair boualn1 o,pnfndon may 
recover hi Its own riabt for the divenlon ol lta 
l'elOl!JtCN to combat houln1 dilcrlminldoa \illct.r 
federal leplation). 

(1 71 J Here. the dJstrict court distin,uilhed kl 
nsllna trom tht broad reach ot H1N1111 bued on tbe 
lqislative intent of the Unlted States Coaar-, "1G 
exnlae Jurildicdon under the Pederll Fair HOUliq 
Act to the f\allest extent allowable .... • Thia Is ttot a 
dfatinctlon. The exp:ea lepladve intent under 
dus state1

1 Human IUptl Act In effect lit the time in 
question wu "to prohibit dilcrbnlMtfon on the 
bull of ... l1ltWI with reprd to maniaae11 and ..., 
prevent and eliminate cUscrimlnation In ... bouafq." 
N,D.C.C, f 14.o2.4-0l. Tbe Houslna Council1s 
alleptfons an very similar to those allepd m 
Hav1111. S•• H1N1nt, 455 U.S. at 372, 102 S.Ct. 
t 114 (1tadn1 the houairta councU must allege a 
distinct and p&lpebJe b,Jury reaultina &om the 
dfscrimlnatory conduct); ,,, abo Carp,n111, 301 
N.W,2d at I 07 (conf'ening standing when Htlpml 
"have suffered some threatened or actual htjury 
resulting from the putative))' ntegal actfon11 and the 

(1 70] The Ho111ln1 Council hu aJloged a hann must not be a 1eneraHzed ,ritvt!'1ct shared by 
pmonaJ stake tn the outcome and actuaJ 11\f urles In all or a large clw of citizens), The Housin& 
flct, concrete and particularlz.ed. not remote or Council has alJeaed actual injuries. not 1 
speculative. The Housfna CoWlcU supported thelr generalized grievance and not restlna on riahtl and 
alleptions by relyfns on Navin, R1a/1y Corp. v, lnt4ntts of third parties. by clalmin1 the Petetsons' 
Col1man, 455 U.S. 363, 379, 102 S.Ct. 1114. 71 dl&crimlnatory practices frustrated the Council's 
L.Ed,2d 214 (1982). which reversed the dwnlssal eft'orta and ability to punuo its miulon and 
of houaina discrimination claims by a similar t'alr purpotes to eliminate unlawful discrimination and 
housing councl~ explicitly •510 holdln1 the c:owicfl forced the Council to devote siplficant resources to 
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counteract the ctiacrimlnatOI)' conduct. s,, Sltarlt, 
545 N,W,2d at 200 (requhin1 alltpdom of either. 
plnlna or lotlna somedafna. ht order to establlab a 
penonal ltak41 la the controven)' 1 rather than I 
pnerallzed pievuce). 

C, nJ The di.strict court erred 1a nlylq oa Shari, 
545 N,W.ld at 191, to c:anclude the Houalna 
Council', .... cll1m ... II dlpeftdeat upon aUepd 
violations ,,t odllt people{')I ........ Ind .... 
without the Kippa the Housma Council would 
have only I dllcndcll claim of ~ury. Rltber, 
SJ,a,,i suppo111 die Houama counctr, claim of 
bema 111nMCt In tact by 1be Peurtam' allepd 
houslq dbcrimblldon. W• de11rmlned Sbllk 
lacked andlna beclUM be tailed to lhow he had 
suft'ered - actual 11d concrete ~ •• opp,Md 
to Ill b\JUI')' that 11 bypodledca1. may occur In the 
ftature. aacl Is coatilaeat on odaer undetermined 
ftmn evelil, S. slu,k, at 199- 200 (holdina 
Shark did net demollltrue how he wlU suffer 
economic 11,Jury or physical lnterterence, llld hi, 
pnerallad lmnlt ui wnd with every odler 
telephone custamer anywben, and any potendal 
eftect on him ts remote and apeculadve). By 
contrut. the Houalna CouncU hu aJleaed actual. 
demonatrable lnJuay to the Councir, ftnallcial and 
odler lntcnltl. 

•571 C, 73) The dutrict court panted the modoa 
to cUsmiu under Rule 12. not a motion for summary 
judplent. Al the United Sta Supreme Court 
determined: 

At the pleadlna 11qe, 1eaeraJ factual allepdona 
of btjuiy resuJtina ft'om the def'endlnt'a conduct 
may ,ufflc:, [for purposes of eatabltshina 
standin&)1 for on I modon to dilmfsa. WO 
"presum(eJ that pneral alleaatfoas embrace those 
specific ficts that an n~~esaary to support the 
clahn," In rapoue to • summary Judam,ent 
modon, however, the plalndft' can no lonaer rest 
on such "mere I\Jleaadona," but must "Ht forth" 
by affidavit or other e\lidence "specific 
facts. "which for pUIJ)OSet of the summary 
judplent motfoa will be taken to be true. And at 
the final staae, tbON facts (if controverted) must 
be "supported ad~ly by the evidence 
adduced at trlal. 11 • 

L'4/an v. Dq1,uJ,,1 of WIid/i/•, 504 U.S. 555, 561, 
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992) (cltldons 
omitted), 

Pqe llofl9 

Plat 17 

(1 74) In another houain1 cllacriminadoa cue. the 
United States Court of Appeala for the Third Clniult 
noted the "critical dJltincttcn" between extmbdn1 
allepdoa1 In the COlltext or a modon to dlsmtu for 
lack of mndln1 veru In the context ot • modon 
for llllllmlr)' J=· t. FoJ, Howuw COtlltCI/ ti 
S"""1bat, Pltlli v. M.,,,,,,.,,, N,w,,..,,, 
141 F,3d 71, 76 (3d Clr.1991), The n1rd Circuit 
afflrmecl IIIIIUDIIY judameftt dlamiulna I &Ir 
bouslq councU t..ed oa fta failurt to produca 
evidence to mblilh ID ICtUl1 buury: 11Wblll there 
ii DO = the [FaJr Houuna Council

1
1] 

cllmap tnck dll lanauaae bl Hav11U 
and were to wltllltw o motloft to dll1'11a, 
IOffllth1na more tblll theM naked allepdoaa wu 
required at the aummary . judpla 111p.11 

~ NtlWIJHIPl'I, at 76 (empbats added), 
Furthermore. the houslq council in MDMIOIMl')J N.w,,..,, f&iled to lhow that my ltlfl' um. It all 
WU txpendid to iavadpte the alleaed 
dilc:rtmlnatory MWlplp« adverdlementl and t'aOed 
to prove I palpable, demomtrlble b\jury to the 
coundl11 actiYldel. Id. at 71, 

[1 75) Here, the ffoualna Council bu allqed 
actual Injuries, similar to those bl HaW-M, and thus 
suftlclont to llll'Vlve a modon to climlJu under Rule 
12, Tht litfaadon WII not at the summary 
judptent staae. which would require "somethlna 
more than these lllkecl alleptions... &, 
MOlftgal,I-,, Nnnpopn, 141 F.3d at 1,: ,,, aho 
N.D. Fair Hmubtg COIIMlt .flto. v. Wout1i Clv. 
No. At•99-ll6 (D.N.D,2000) (!Jt.tdna allepdons of 
an injury in fact are sufficient to IW'Yive a motion to 
dismiss under HINIIU, but "aometb!na more would 
be required to withstand a modoa for l1lllllllll)1 
judpnent")i Alaandlr v. Riga, 201 F,3d 419, 427 
n. 4 (3d CJr,2000) (holdJna a fair houstng councJI 
wu an aurfeved penon and bad standfna when it 
atleaed it c011ducted • prelitipdon 1nvestiption 
tncludlna fair housbt1 testtna. stopped everytblna 
eJse and devoted all attedtfon to this cue. and 
diverted resources to lnvesdpte and to cowiter the 
dlacrimlnatory conduct). Spann v. Colonial 
YI/lag,, Inc., 899 F,2d 24, 27•29 (D,C.Ctr, 1990) 
(upholdin1 standJng for a fair bousln1 council that 
devoted reaources to lnvestiaatina housina 
dbcrhnmadoa. which also neceuffated lncreued 
educational eff'orts to counteract. IUld statfna. "Like 
the oraanization in Hawn.r, [the f&lr boualn& 
council] must ultimately prove at trial that the 
defendants' UlepJ actions actually caused them to 
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,u«er die allqed lnjurt. before the)' wlll be 
entitled to judicial rellef."), 

(1 76) a.cw the Hou,tna Council hu allqed It 
hll sutrered actual bajurit, ln filct nsuldn1 ftoom tbt 
Panom1 auerted •m lllfpl dbcrimlnadCIII, and 
1bl lnjwiel III not a ...,.uz.d pace but 
direot lnjwiel to tbl Couaoil'1 l'IIOUl'Ctl, tbe diatrict 
court tnd In dlamlulna tbl Council ror lick of 
ltllc:Haa undlt Ru 12, 'l1lt nNODlnl ln .RJIIIIM, 
231 N, W .2d It -, mnafu uacbtnpd: •AJJy 
doubt cm die .-. or ICIDdina •.• lbouJd .,. 
l'IIOlvtd ID &var ot ... my =agrieved In W 
wblll deciclaa I modoa LDder lluJe 12. 
N,D.R.Clv.P. 

8 

(t 77) The dbanct court also erred In coacludlna 
bt Haulq Council W11 not I NIU party In mterelt 
underN.D.R.Civ.P. l7(a), whkb providll: 

Every ICtiaa must be pl'OIICUtld In die mme of 
the 1'111 party In .......... No acdoa may be 
6mltNd • the around that ft ii not prOMC\ltecl 
in tbe namt of die rNI party 1n imerat until I 
reasonable time hll beta allowed after tbe 
objeodan fat l'ldflcadon of commencement of the 
ICtion by. or jofnder or subldtudon oti the 1-1 
party Jn mterest. ... 

A real pMty In lntlrelt ii one with I real, actual, 
maria!. or IUbetaada1 lntllnlt in tbe subject of 111 
ICdoa. M oppoNd 1D CIDI who baa GIiiy I nominal. 
fnrmal. or technical intenlt Ja or connecdoa with 
the acdoa.. F'1olllll ,. Ftll1'fll', 77 N.D. 639, 642-43, 
44 N. W .2d 763, 765 (19.50), In Frollnr, the 
plafndft and btr bulbaad were Jointly conductlna • 
collection apncy 111d wn mutually interested in 
the proffil lrillq 6om tbil enterprile and would 
lbare In any bwftts from the plaindfl'a lawauit 1D 
recowr damaaa OU Ill ICCOUDt uslped to her. Id. 
It 76iMSS. Ahboup the plalntift'• busband WU not 
nllll~ u • pe11y1 we determined that he In tact wu 
I real party iJI in~ U he had I IUbstantial 
Interest ln the subject of the action ad ln obtalnln1 
recovery, md property nupt have been joined u • 
party plalntitt. /d. at 76$, 

(1 71) lhe Housfna CouhcU is I real party in 
Interest to this lawsuit In that Jt auerts Petenom' 
alleaed dlscrimbladon caused the Cow,cJI to devote 
retoUrCe1 to lnvesdpttna and counteractin1 
unlawftd conduct and to divert resources &om other 

Paae l9ofl9 

...... 
ectu.donal and outreach 1Cdvkit1, ne.. direct 
Injuries. if Jl'OVen. would aive tbt Houslna Council 
• real. ICtual. material, or subetantial lntlNlt In thla 
action, not a m• nominal connec&n. u tbt 
Council f1 Neklq recovery for itl own lDjuriN, 

m 
(1 79) The Petenoal buld dielr riabt to deny 
boualna on the alMence of tbt crlmJnal -­
dNHo, whb unlawful coblbkldae. Tbt NCCJrd la 
llllufflclem to wly that -- M I ..... of Jaw 
• die bull far die declaiOD. I nae. the 200 I 
upJadvt Alillnbly bu pilMd I -- wblcb. 
wbel It becamtl lfrec:dve_ will deal dlncdy wldl 
rental decllkm Ub tbl one ma by tbl ,-IOIW, 
Houle BUI 14'1 providll: "A new sublectloa to 
Medon 14- 02.5-02 of tbl 1999 Supplemeat to tbl 
Nanb Dakota Ctntuay Codi ii cnatld and __. 
■ tollowl: Noduna ill tb1' cbapeer [N,D,C,C. ch. 
14-02.5, Houslna ~J pilYma • penoa 
&om refuslq to rent a dwellfaa to two unt11ad 
Individual, of oppoahe pnder who .,. not IIIIITW 
to eacb otmr... H.B. 1441 (Mll'Ch 27, 2001). 
However, our mlew of tbll case mlllt be blled on 
tbe law ln eft'ect It the time tbe CIUII of ICdoa 
araN, For the reuons Mt torda above, I would 
reverae the summary judpent bl flavor of die 
Petenons and the dulmlaal of tbe Housiq Council 
llld remand for fbrtber proceedhl ... 

[180] Carol Ronnlna Kapaner. 

62, N.W.2d 551, 2001 ND II 
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HB 1175 Unlawful Cohabitation 
ND Senate/ Oovernment and Veterans Affairs Committee 
Missouri River Room / Chair Karen Krebsbach 
March 7 t 2003 / 9:00 AM 

Good Morning, I am Representative Mary Ekstrom from District 11 in Fargo. 
Madame Chair and Members of the Government and Veterans Affairs 
Committee, I am here to introduce HB 117 5 for your consideration. 

HB 1175 rescinds Century Code Section 12.1-20-10 which deals with Unlawful 
Cohabitation. I have provided you with copies of the statute and its provisions. 

No one has been charged with a violation since 193 8. According to the 2000 . 
Census, there •e 11,379 citizens who indicated that they are living with an 
unmanied partner here in North Dakota. 

In my discussions with my State's Attorney in Cass County and others in the 
State, it is clear that this law is unenforceable and should be removed from the 
code. I have lncluded the documentation from Birch Burdick (Cass County's 
States Attorney) in your packet. 

There are several reasons that the law is unenforceable. First, there is an 
implied right of freedom of association granted by the First Amendment of the 
U.S. Constitution. To paraphrase various court opinions: anyone may associate 
with anyone else as long as they are not engaged in criminal activity. 

The Fair Lending Act of 1974 states that any two persons may apply jointly for 
a loan (including mortgages). The law further states that they may not be 
denied a loan based solely on their marital status. This law has been used and 
adopted nationally. 
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Just for a moment, consider whether the existing statute could be enforced? A 
man and a woman are living openly and notoriously while purporting to be 
husband and wife. They can get a mortgage together, buy a car and so forth. 

Now just suppose, you wished to try to enforce the existing cohabitation law. 
How in the world, would you grove that they were having intimate relations? 
I don't think it can be done. 

We have college students sharing apartments. We have seniors sharing living 
arrangements in order to hang onto their maximum social security benefits. Are 
these people criminals? 

I would request that you give a DO PASS to HB 1175. I would be happy to 
answer any of your questions. 
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Tcatimonyon HB 1175 
Rep, Margaret Sitte, District 3S, Bismarck 

Madame Cbainnan and Members of the Committee. 

HB 1175 will harm North Dakota's families, provide respectability to cohabitation, and denigrate 
marriage. Studies have shown that couples who cohabit have increased domestic violence, 
increased child abuse, and increased risk of divorce, Cohabitation ultimately results in more 
children being bom out-of-wedlock, and because cohabiting couples are more likely to separate, 
more children are being raised in single-parent homes with increased economic costs to the state. 

Last year Rutgers University in New Jersey compiled a plethora of inf"onnation about tile cost of 
cohabitation to the individuals involved and to society at large. Those who cohabit are 46 
percent more likely to divorce than those who don't cohabit, Wby? Maniage is held together by a 
strong ethic of committment; cohabiting, by its very nature, undercuts this ethic. 

Cohabitation actually increases young people's acceptance of divorce. The more months couples 
cohabit. the less enthusiastic they are toward maniage and childbearing. Those who cohabit have 
three times the annual rate of depression compaffi'l to married people, Domestic violence is twice 
as common among cohabiting couples as in manied relationships. Two studies found that women 
in cohabiting relationships are nine times more likly to be killed by their partners than are 
IIW'ried women. 

Throughout human history, marriage has also protected children. Let's look at the results of 
cohabitation on children. Fully three-fourths of children born to cohabiting couples will see their 
parents split up before their 16th birthdays, whereas only about one-third of children born in 
maniages will face that situation. The most unsafe environment for a child is to be raised is in a 
household where the, mother is living with someone other than the chitd•s biological father. The 
poverty rate for children living in cohabiting homes is 31 perc.ent; far higher than the poverty rate 
of 6 percent in manied families. 

Prior to 1970, cohabitation was illegal in all states, and it stilt remains illegal in a number of 
states. Existing law affects those who "liv~ openly and notorio1.1sly with a person of the opposite 
sex as a manied couple without being married to the other ~n." This bill doesn't affect those 
who share apartments to control costs. 

Some will say people are cohabiting anyway, and the law is not enforced, so why have it? 
Teenagers currently drink alcohol. Should we then legalize drinking for those under 21? People 
use meth. Should we lega1izc it? If senior citizens are cohabiting without marriage for economic 
reasons1 lees change the laws that make marriage a hardship, not throw marriage out the 
window. If this legislative assembly no longer bans cohabitation, is it opening the door to 
cohabitation in donns and to increased coercion to move in together? 

In repealing this law, the legislature would be acting in an amoral manner, saying marriage 
doesn't really matter. But marriage does matter. Cohabiting unions weaken the institution of 
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nwriase, and as the,v become more acceptable, marriage will become less desireable, Several 
statos, notably with ()klahoma as one of the leaders, have launched marriage initiatives in an 
eft'ort to build strons families, 

From an economic standpoint, costs to the state of North Dakota in welfare, in abuse court cases, 
an<l in foster care are increasing as married families disintegrate. Regcopizing that marriage ilj 
the comerstone of society, this body should do cverythi 11g posaible to keep marriage strong. What 
other issue is as important to society as the strength of the family? 

If your children or grandchildren talked about living toaether, what would you recommend. 
marriage or cohabitation? Maniage facilitates long-term emotional investment, increases 
economic properity, improves the well-being of children, and provides for stronger connections 
in the community, Married couples have higher levels of happiness than those who cohabit. 

Earlier this session, the House considered establishing an office for increasina the population of 
the state. Statistics show that those who marry rather than cohabit have more children and a more 
positive environment for raising those children. For the future growth and stability of our state, it 
is in North Dakota's best interest to foster Iona-term, committed relationships among 
cbild-reeriq, manied couples. 

State law should not follow the pendulum of trends, but should set a standard for what is best for 
children. for men and women, and for society's best interest. This body should do everythins 
possible to keep maniap strong. I urge a Do Not Pass on HB 1175. 
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